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North Carolina
Law Review.
Volume One

JUNE, 1923

Number Five

STATUTORY CHANGES IN NORTH CAROLINA LAW
IN 1923
RE vIEW to give a summary of the
changes made in the law of the state by the General Assembly of 1923. Publiclocal and private statutes and all matters pertaining to particular counties or localities are omitted, and only the most important changes in the general public laws
are discussed. The subjects are arranged alphabetically and references are given
to the chapters of the new statutes and also to the sections of the Consolidated
Statutes. While this material may be found in full in the published volume of the
new statutes, it is hoped that a brief presentation of the changes made, with a discussion of their effect upon the existing law where there may be any question, and
with a suggestion as to their proper relation to the statutes heretofore published,
will be of interest to the general reader and of advantage to the profession in
keeping up with the changes in the law.

IT IS thle plan of the present number of this

APPROPRIATIONS
The various appropriations tabulated or referred to under this head will enable
the reader to form an idea of the liberal and progressive spirit which animated
the General Assembly.
C. 163 makes the usual biennial appropriation for the state institutions and
for certain state activities as follows:
Agricultural extension work
For 1924 ................................................................................................................................

$ 150,000.00

For 1925 ...............................................................................................................................

175,000.00

State Hospital at Raleigh, annual ........................................................................................
(includes epileptics and insane Indians of Roberson)
For white criminal insane, annual ..........................................................................................
(Removed from State prison under c. 165)

444,000.00
27.300.00
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State Hospital at Goldsboro, annual ......................................................................................
For negro crim inal insane ........................................................................................................
(Removed from State prison under c. 165)
Caswell Training School, annual ............................................................................................
School for D eaf at M organton, annual ................................................................................
School for D eaf and Blind at Raleigh, annual ..................................................................
O rthepedic Hospital, annual .................................................................................................
State Sanatorium , annual ........................................................................................................
A ddition for extension work, annual ............................................................................
Stonewall Jackson Training School, annual ........................................................................
To discharge existing indebtedness ................................................................................
Hom e and Industrial School for Girls, annual ....................................................................
Colored Reform atory and Training School, annual ..........................................................
Until established by Governor and council, as much as necessary may be
used for delinquent colored youths in Colored Oxford Orphanage.
Soldiers Hom e, annual ..............................................................................................................
Confederate M useum at Richm ond, Va., annual ...............................................................
Confederate Cem etery, annual ................................................................................................
Confederate Pensions, annual ................................................................................................
Confederate W oman's Hom e, annual ....................................................................................
..........
State Laboratory of Hygiene, annual .........
Geological survey, annual .......................................................................................................
Historical Commission, annual ..................................
State Library, annual .............................................................................................................
State Library Com m ission, annual ........................................................................................
State Board of Health
For 1924 ...............................................................................................................................
For 1925 ................................................................................................................................
For Bureau of Maternity, annual (to meet Federal legislation) ..........................
Em ploym ent Bureau, annual .................................................................................................
(Established under 1921, c. 131.) Bureau for employment of deaf to be
established out of this appropriation. See c. 122.
Oxford O rphan A sylum , annual ............................................................................................
Colored Oxford Orphanage, annual .....................................................................................
State Board of Charities, annual ............................................................................................
N orth Carolina N ational Guard, annual ...............................................................................
University of North Carolina
For 1924 ...............................................................................................................................
For 1925 ...............................................................................................................................
State College of Agriculture and Engineering
For 1924 ................................................................................................................................
For 1925 ................................................................................................................................
North Carolina College for Women
For 1924 ................................................................................................................................
For 1925 ..............................................................................................................................
East Carolina Teachers College
For 1924 ................................................................................................................................
For 1925 ................................................................................................................................
N egro A gricultural and Technical College, annually ........................................................
For outstanding indebtedness ..........................................................................................
State Board of Vocational Education, annual ..................................................................
as provided by 1921. c. 172
Child Welfare Com m ission, annual ........................................................................................

235,000.00
27,300.00
146,000.00
112,500.00
130,000.00
65,000.00
135,000.00
20,000.00
120,000.00
20,000.00
100,000.00
10,000.00

60,000.00
200.00
250.00
1,000,000.00
10,000.00
75,000.00
57,500.00
30,000.00
5,000.00
27,500.00
300,000.00
340,000.00
22,259.66
15,000.00
30,000.00
20,000.00
30,000.00
125,000.00
650,000.00
725,000.00
365,000.00
380,000.00
350,000.00
400,000.00
125,000.00
135,000.00
60,000.00
31,000.00
15,000.00
20,000.00
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State Board of Education annually $2,031,750.00 as follows:
State Equalizing Fund .....................................................................................................
Appalachian Training School ........................................................................................
Cullowhee Normal School ..............................................................................................
Negro Normal School .................................................................................................

(including Elizabeth City Normal, Fayetteville Normal, State
Normal, and National Training School at Durham)
Cherokee Normal School ..................................................................................................
(The Negro and Cherokee Normal Schools placed under State Board
of Education by 1921. c. 61.)
County Summer Schools ..................................................................................................
(1921, c. 146, sec. 12 subs. A)
Rural High School and Vocational Education
Rural High Schools ..................................................................................................

Vocational education ..................................................................................................
(These funds may be combined by State Board of Education under
1921, c. 146, s. 13.)
Departments in office of Superintendent of Public Instruction, created by
1921, c. 146.
For division of Certification and Finance ...............

Foi" division of teacher training .............................................................................
For division of negro education ................................................................................
For division of Publication ....................................................................................
For Rural Libraries ..................................................................................................
For better teaching of Civics, N. C. History ................................................
Health and Physical education ..............................................................................
Eastern Carolina Industrial Training School, annual ..............................................
(established by 1923, c. 254)
Caledonia farm, for rehabilitation and stocking .......................................................
(paid on warrant from State's Prison Board)

1,250,000.00
50,000.00
50,000.00
150,000.00

18,000.00

85,000.00

125,000.00

150,000.00

30,000.00

25,000.00
15,000.00
5,000.00
3,750.00
25,000.00
5,000.00
58,000.00

$9,353,559.66
Total .............................................................................................................................
For the bond issue of $15,000,000 for state roads see infra, Bond Issues and State Roads.
C. 162-In addition to the appropriations specified in c. 163, a bond issue of
$10,667,500 is provided by c. 162 to be expended on permanent improvements of
the various state institutions as follows:
State Hospital, Raleigh ..........................................................................................................
-State Hospital, Morganton ....................................................................................................

.$ 394,000.00
415,000.00

State Hospital, Goldsboro ........................................................................................................
Caswell Training School .....................................................................................................
School for Deaf at Morganton ...............................................................................................

313,000.00
500,000.00
23,000.00

School for Blind and Deaf at Raleigh ................................................................................
State Sanatorium for Tuberculosis .....................................................................................
Othopaedic Hospital .............................................................................................................

326,000.00
219,000.00
25,000.00

Stonewall Jackson Training School ......................................................................................
Home and Industrial school for girls and women ...................
Colored Reformatory and Training School ..........................................................................

135,000.00
232,500.00
50,000.00

..................
..
. . . ......
Soldiers Home .....................................
University of North Carolina ...........................................................................................
...
State College of Agriculture and Engineering ..............

5,000.00
1,650,000.00
1,350,000.00

North Carolina College for Women .....................................................................................

1,350,000.00
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East Carolina Teacher's College ..........................................................................................

1,025,000.00

Negro Agriculture and Technical College ...........................................................................

455,000.00

Teachers' Training School
(through State Board of Education)
State Normal School, Winston-Salem ............................................................................
Negro Normal School, Elizabeth City .........................................................................
Cherokee Normal School ................................................................................................
Negro Normal School, Fayetteville ..............................................................................

173,000.00
173,000.00
37,000.00
123,000.00

Appalachian Training School ..........................................................................................

300,000.00

388,000.00
30,000.00
100,000.00
Library Commission offices equipment .................................................................................
8,000.00
Eastern Carolina Industrial Training School ......................................................................
25,000.00
Additional story for Agricultural Building for offices of Department of Revenue .... 125,000.00
Fisheries Com m ission ..............................................................................................................
500,000.00
Buildings for criminal insane
(removed from State Prison by c. 165) ........................................................................
50,000.00
at State H ospital, Raleigh ..............................................................................................
50,000.00
at State Hospital, Goldsboro .........................................................................................
50,000.00
Buildings for Caledonia Farm ..............................................................................................
50,000.00
Sanatorium for tubercular prisoners ....................................................................................
50,000.00

Cullowhee Normal and Industrial School ..................................................................
School buildings for Cherokee Indians ..................................................................................
Agricultural Building, completion and equipment ..............................................................

C. 134 appropriates $40,000 for erection of new buildings at the State Prison
Farm and $25,000 for repair heating, light and water plant at penitentiary.
C. 139 raises biennial appropriation for printing in department of Superintendent of Public Instruction to $35,000 for each biennial period, beginning July
1, 1923, and appropriates $5,744 for indebtedness and for necessary printing for
current biennial period ending July 1, 1923. C. 234 is a duplicate of this act.
C. 141-The sum of $1,250,000 appropriated annually from the State Public
School Fund to form "an equalizing fund" to be distributed by State Board of
Education among the counties in accordance with rules specified, in order to support the six months school term established by the Constitution Art. IX, sec. 3.
C. 156-Amending C. S. 7704, 7711-the essential change intended to be
introduced by this act is that moneys received by institutions under the control of
the Board of Directors of the State's Prison are to be paid into the general revenue
fund of the state, that such institutions are to be maintained by legislative appropriations, and the disbursements made on their account are to be made on vouchers
obtained as heretofore. Formerly, under C. S. 7711, the funds from the state's
prison were to be kept separate from other public funds. The attorney general
has given an opinion that the present act is unenforceable, because it makes no
appropriation for the state's prison.
C. 159 apportions "appropriations which shall be made for the benefit of agricultural fairs" on the basis of a percentage of the amounts last given in premiums
-the "Secretary of Agriculture of North Carolina" having received satisfactory
evidence of the holding of the fair and filed a sworn statement with the "Secretary
of Agriculture" of the amount of cash premiums paid. There is no such officer
as "the secretary of agriculture of the State of North Carolina," nor is there any
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general appropriation for the benefit of agricultural fairs in the state. There is
at present provision for appropriation of $50 per county agricultural fairs, ,held
by societies organized by the act, which have expended $100 subscribed by members and the provision is limited to one society in each county. C. S. 4941-4949.
C. 211 appropriates $20,000 annually to pay compensation for cattle killed on
account of tuberculosis and for horses and mules killed on account of glanders.
Increases from $5000 the amount provided by existing laws. C. S. 4895.
L. P. M.
BANKING
C. 148 amends the state banking law, 1921, c. 4, which supersedes C. S.,
c. 5.
The alterations as a rule are merely textual and do not affect the substance
of the former law. S. 36 has a clause added requiring "commercial paper" and
"trade acceptances" negotiated at the bank to be "actually owned by the person,
firm, or corporation negotiating the same." (s. 7.) See also s. 29, proviso (1).
Ss. 64 and 65 dealing with the powers of, the Corporation Commission over banks
are changed to require three instead of four reports annually. (ss. 1-3.)
C. 225 is entitled "An act to provide for the supervision and examination of
industrial banks by the Corporation Commission." In fact it sepersedes C. S.,
c. 5, art. 6., dealing with "Industrial Banks," brings the law on this subject into
harmony with the general banking law, and extends and makes definite the power
of the Corporation Commission over such institutions.
L. P. M.
BOND ISSUES
C. 263 amends 1921, c. 2, by providing for the issue of an additional amount of
$15,000,000 highway bonds under the general provisions in that act.
C. 162 authorizes the issue of bonds to the amount of $10,667,500, for the
permanent improvement and equipment of the different state institutions, to be
issued from time to time as required by the institutions. The bonds are to be issued
in denominations of $500 and $1000, as the state treasurer may determine, either
coupon or registered bonds, and to bear interest at five per cent. For the division
of the proceeds of such bond issues, see Appropriations.
SINKING FUND FOR STATE BONDS-C. 188 provides a sinking fund for state
bonds. For the retirement of bonds issued for state institutions under the preceding act, c. 162, and under 1921, c. 165, the state treasurer is required to set
apart each year, from any funds not otherwise appropriated, the sum of $163,000,
or a greater amount if necessary to retire these bonds.
For the retirement of the $19,500,000 highway bonds issued under 1921, c. 2,
the state treasurer is to set apart each year, from funds not otherwise appropriated,
the sum of $100,000. And for the retirement of highway bonds, issued under the
same act, over and above the $19,500,000, he is required to set apart each year
the sum of $400,000.
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Of the payment to be made into the sinking fund, $250,000 shall be made
annually from the revenues collected under the act of 1921, c. 2, that is, from
license fees on motor vehicles and the sale of gasoline, if such funds are sufficient
after the payment of the maintenance of the highway commission and interest on
such bonds; and any surplus remaining after the payment of the maintenance and
interest is to be paid into the sinking fund for the retirement of bonds issued for
highway purposes.
The money in the sinking fund is not to be loaned to any department of the
state, but the treasurer is authorized to invest the same in United States bonds,
in the state bonds, in municipal bonds in the state, or in the bonds of another state
or of municipalities in another state, under certain conditions specified in the act.
C. 223 provides for submitting to the popular vote, at the next election, a constitutional amendment that all enactments providing for a sinking fund for state
bonds shall not be subject to repeal.
A.C.M.
BUDGET COMMISSION
C. 174 amends the law creating the Budget Commission, (Ex. 1920, c. 2, and
1921, c. 196), by adding several provisions.
S. 2. The Commission is required to meet in Raleigh on the second Monday
in September, 1924, and biennially thereafter. S. 3 requires the secretary of the
Commission to keep accurate records of the proceedings and to have the custody
of papers and reports.
S. 4. The Commission is authorized to cause any department collecting or
disbursing money to be audited; to examine any official or head of any department, and compel production of documents; to visit and inspect departments and
institutions and require any reports in addition to those now required by law; and
"in general to make a full and complete examination of the financial condition of
the state." S. 5. Reports must be made to the Commission on or before the
second Monday in September. S. 6. Officers and heads of departments receiving money from the public
funds are required to report to the Governor on the first day of each month, showing amounts received and disbursed, and amount on hand; notes and bonds issued,
and amounts received therefrom; amounts paid and unpaid on appropriations.
S. 7. The State Auditor is required to file with the Governor, on the first day
of each month, a balance sheet showing the financial condition of the state.
S. 10. The Commission, in addition to their reports required by the former
law, may make recommendations touching the financial condition and needs of
the state.
A. C. M.
INSTITUTIONS
CHARITABLE AND PENAL
CASWELL TRAINING ScHooL-C. 34 amends C. S. s. 5898, by substituting a
new section which provides for the admission into this school of feeble-minded and

STATUTORY CHANGES IN N. C. LAW IN 1923
mentally defective persons of any age, when deemed advisable by the officer of
public welfare and the board of directors. Applications for admission must also
be approved by the county welfare officer and the judge of the juvenile court or
clerk of superior court.
EASTERN CAROLINA TRAINING SCHOOL FOR

Boys--The establishment of this

school is provided for by c. 254, and is of the same nature as the Stonewall Jackson Training School. C. S. s. 7313.
TUBERCULAR HOSPITALS-C. 96 amends C. S. s. 7172, changing the control
of the North Carolina Sanatorium for the Treatment of Tuberculosis, by providing for a board of nine directors to be appointed by the Governor and confirmed
by the Senate.
C. 127 provides for the establishment of a sanatorium for tubercular prisoners, to be under the control of the board of directors of the North Carolina
Sanatorium for the Treatment of Tuberculosis.
HOSPITALS FOR THE INSANE-C. 144 amends the law with regard to the
admission of patients to the Hospitals for the Insane, by amending C. S. 6193 and
6195, as to the duties of the clerk of superior court and providing a form of certificate to be issued generally, and in case of pauper patients and those who are not
paupers. C. S. 6196 is amended by providing a new schedule of questions to be
answered in applications for admission.
C. 165 abolishes the Hospital for the Dangerous Insane, and provides for
their treatment in the Hospitals for the Insane at Raleigh and Goldsboro. C. S.,
s. 6230 et. seq., are changed to carry out this purpose.
A. C. M.
CONSTITUTIONAL AMENDMENTS PROPOSED
In all the constitutional amendments proposed at this meeting of the General
Assembly a provision is inserted in the act making it "the duty of the Governor of
the State to certify the amendment under the seal of the state to the Secretary of
State who shall enroll the said amendment so certified among the permanent
records of his office, and the same shall be in force and every part thereof, from
and after the date of such certification."
This is a very convenient addition to the acts, and facilitates the proof of the
amendment and of the time when it became effective. The method of certification
is analogous to that adopted in amending the Federal Constitution, whereby the
Federal Secretary of State certifies that the amendment has become a part of the
Constitution, i. e., the date of its adoption by the legislatures of three-fourths of
the states.
LIMITATION OF STATE DEBT-C. 145 proposes an amendment to place a limitation upon the power of the General Assembly to pledge the state's credit and
limits the state debt to 7y2 per cent of the assessed valuation of taxable property
within the state as last fixed for taxation.
The amendment to this effect is proposed in place of the first sentence of sec.
4, art. 5 of the State Constitution.
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SINKING FUND AMENDMENT-C. 223 proposes a new section to be Sec. 30
of Art. II, to the effect that statutes providing a sinking fund for the retirement
of state bonds shall be irrepealable after the issuance of the bonds for which the
sinking fund was created, the sinking fund to be set apart from the general revenues of the state and not from any particular tax which may be levied.
EXEMPTION FROM TAXATION OF SECURITIES GIVEN FOR PURCHASE OF HOMES
-C. 240 proposes an amendment elaborating and modifying the provision of Constitution Art. V, sec. 3 exempting from taxation certain notes and mortgages given
for the purchase price of homes.
The proposed amendment exempts 50 per cent of notes and mortgages given
"to build, purchase or repair" a home, if the amount does not exceed $8,000 and
the interest thereon does not exceed 5/2 per cent, and the notes or mortgages do
not run for more than thirty years, provided the holder of the notes, etc., resides
in the county where the land lies and there lists its for taxation. The home includes lands and buildings bona fide intended to be used as a dwelling and actually
so used and occupied.
L. P. M.
CONTRACTORS' BONDS

C. 100 amends C. S. s. 2445, in regard to bonds of contractors given for the
construction or repair of public buildings, streets, or roads.
Every bond given to a county or municipal corporation for the purposes above
stated shall be conclusively presumed to have been given in accordance with the
provisions of this section, whether so drawn or not, and this statute shall be conclusively presumed to be a part of such bonds.
Only one action may be brought upon any such bond, and this must be
brought in the county where the work is done. This action is in the nature of a
general creditors' bill, and the plaintiff is required to give notice of the pendency
of the action by publication in a newspaper for four weeks, or at the courthouse
door and three other public places in the county if there is 'no newspaper. All persons having claims which might be prosecuted against such bond, may present the
same in this action within twelve months from the bringing of the action. If the
amount recovered is not sufficient to satisfy all claims, the judgment shall apply
the amount pro rata among the claimants. The sureties on the bond may pay into
court the penalty of the bond and be discharged from further liability. This
amendment does not affect pending actions.
This statute seems to be intended to correct the defect in such bonds which
appears in two decisions of the supreme court,1 and to place beyond question the
2
construction placed by the court upon such bonds in a recent case.
A. C. M.

'Fore v. Feimnster (1916) 171 N. C. 551, 88 S. E. 977; McCaudand v. Construction Co. (1916)

N. C. 708, 90 S. E. 1010.
2 higold v. Hickory (1919) 178 N. C. 614, 101 S. E. 525.
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CONVEYANCES
C. 67 s. 2 authorizes married women under 21 years of age to renounce their
dower rights as if they were of full age. While this does not refer to any section of
Consolidated Statutes, it should be considered as an amendment to sections 997 and
4102.
C. 65 authorizes the husband whose wife is insane to convey his land without
the joinder and private examination of the wife, except as to the alloted homestead. This is a re-enactment of C. S. s. 1004 which is not referred to in the act.
All laws in conflict with this act are repealed, expressly C. S. 4903, which is clearly
intended to be 4103, so far as it conflicts with this act.
A. C. M.
CORPORATIONS
There are few changes in the laws relating to corporations.
VOTE NECESSARY TO ISSUE PREFERRED STOCK.

C. 155 modifies C. S. s. 1156

by specifically declaring that the holders of two-thirds of the capital stock must be
holders of capital stock "entitled to vote." Thus the shares held by the corporation itself must be excluded in estimating the necessary two-thirds, C. S. s. 1174
in fine. The former law provides that every corporation may create two or more
kinds of stock with designations, qualifications, etc., as prescribed by those holding
two-thirds of the outstanding capital stock.
THE BLUE SKY LAW-C. S., c. 106, art. 10, is amended by cc. 161, 180.
C. 161 extends the statute C. S., s. 6363 to include corporate "securities" and
gives a very comprehensive definition of "securities."
C. 180 amends C. S., s. 6367 by allowing 12% per cent instead of 1 per cent
of the amount actually paid upon separate subscriptions to be used for commissions, promotion, and organization expenses, and adds to C. S., s. 6373 requirements that companies licensed under the article shall file quarterly reports and
within thirty days thereafter shall pay a tax of 2 per cent on the gross sales in the
state, one-fifth of 1 per cent thereof to go to the Insurance Commissioner for
administration expenses, the balance to the state treasury.
The constitutionality of the Blue Sky Laws of three states has been upheld by the United States
Supreme Court:
Hall v. Geiger-Jones Co. (1917) 242 U. S. 539 (Ohio).
Caldwell v. Stock Yards Co. (1917) 242 U. S. 559 (S. D.).
Mferrick v. N. W. Halsey & Co. (1917) 242 U. S. 568 (Mich.).
Our own law has been upheld by the State Supreme Court on the same grqund on which the Federal
Supreme Court proceeds, the power of the legislature, under the police power to protect the people from fraud:
State v. Agey (1916) 171 N. C. 831, 88 S. E. 726.

L. P. M.

COUNTIES AND MUNICIPAL CORPORATIONS
Several statutes were passed relative to the powers of counties and municipal
corporations.
RECREATIONAL

FACILITIEs-C.

83 authorizes cities, towns, counties, town-

ships, and school districts, known as municipalities for the purposes of this act, to
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set apart for playgrounds, recreation centres, and othef recreational purposes, any
lands or buildings owned or leased by the municipality, not devoted to some other
public and inconsistent use; and to acquire by gift, lease, purchase or condemnation,
lands or buildings, or both, for recreational purposes.
The governing body is authorized to establish and maintain a system of supervised recreation, to be provided, maintained and controlled through the school
board, park board, or recreation commission, as the governing body may determine.
Two or more municipalities may jointly provide and maintain such recreational
facilities.
Upon a petition signed by at least one-fourth of the qualified voters of the
municipality, asking that a supervised system of recreation be established, and
naming a minimum and maximum tax to be levied for that purpose, the governing
body shall submit the question to the popular vote. If the proposition is adopted,
the governing body shall proceed to establish a supervised recreational system, to
be supported out of the taxes authorized. Bonds also may be issued for the purpose of acquiring lands, buildings and equipment for recreational purposes. The
advice and assistance of the State Director of Physical Education may be obtained
through the State Board of Education.
This statute does not affect any powers already existing for a similar purpose.
JOINT MARKET-HOUSES-C. 158 authorizes counties and cities or towns to
establish and operate jointly market-houses within such cities or towns, with all
the necessary power to acquire land, build houses, establish open air markets,
slaughter places, cold storage plants, and canning plants.
The land and equipments are to be owned by the county and city or town as
tenants in common. The management is to be by a board of six directors, the
mayor of the city or town and the chairman -of the board of county commissioners
being members of such board, and four other members, two of whom, a man and
a woman, are to be elected or appointed each by the governing body of the city.or
town and by the board of county commissioners.
To provide funds for the support of such plants, the county and city or town
are authorized to levy a tax, not exceeding two cents on the $100 valuation of
property, to be levied and collected as a general tax and not as a special tax; but
this shall not authorize any county, city or town to exceed the limit of taxation
fixed by any other law. The buildings to be built for such purpose are not to cost
less than $2500 nor more than $100,000. This act applies to cities or towns of
over 5000 inhabitants in any county.
REPORT OF BOND ISSUES-C. 123 amends Ex. 1921 c. 1. For the purpose of
enabling the state to have supervision over the bonded indebtedness, the original
act requires a report from cities, towns, counties, townships, school districts, and
other taxing districts, of all the bonded indebtedness of the district which matures
more than a year from the issue. These reports are made to the State Auditor and
a record is kept of the same in his office.
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The amending statute strikes out section two of the original act, and inserts a
new section as to the nature of the report to be made. All taxing districts as above
enumerated, which shall authorize a bond issue having a maturity period of one
year or more after date, shall file a report thereof with the State Auditor. This
report must give the amount so authorized, the date, the time of maturity, the
rate of interest and the time at which it is payable, the place where payment is to
be made, and the denomination of the bonds. It shall also state the purpose of the
issue and the name of the board having the power to levy the taxes for payment,
and a reference to the law under which the bonds are to be issued. "No such
bonds shall be valid until such statement shall have been filed." The State Auditor
is to keep a record and issue a certificate that such statement has been filed. The
penalties for failure to make report, as contained in the original act, are unchanged.
The most important feature of the amendment is that the failure to make the
report renders the bonds invalid.
BONDS

FOR

COURTHOUSES-C. 143 authorizes the county commissioners to

issue bonds or notes for the purpose of construction, repair or equipment of courthouses and jails. The bonds shall run for not less than five nor more than thirty
years, and the notes may be payable within one year or in five annual installments.
The amount to be issued shall not exceed one per cent of the assessed valuation of
property for the preceding year; and a tax shall be levied annually sufficient to
meet the principal and interest. The commissioners may, in their discretion, submit the question to the popular vote, to be approved by a majority of the qualified
voters. The power granted is in addition to any other existing power, and is not
subject to any limitation or restriction contained in any other law.
TAX FOR THE MAINTENANCE OF ROADS, ETc.-C. 7 authorizes the county commissioners to levy a tax not exceeding 5 cents on the hundred for the purpose of
maintaining roads, bridges, buildings, county homes, and other similar institutions,
and to supplement the general county fund. This is in addition to any tax allowed
by any special statute for these purposes and in addition to the rate allowed by the
Constitution.

COUNTY HOMES AND HOSPITALS-C. 81 amends C. S. s. 1297, subs. 29, by
adding the authority in the county commissioners to establish and maintain homes
for indigent orphan children.

C. 244 amends C. S. s 7255, subs. 1, in regard to public hospitals established
by counties and towns, by providing that the petition may leave the place for such
hospital to be selected by the governing body; and in subs. 3, the time for the
bonds to run for such purpose is extended to thirty years. The same change is
made in s. 7264, in regard to issuing bonds for thirty years. And in addition, the
governing body may issue serial bonds instead of long-term bonds.
MOTHER'S AID FUND--C. 260 authorizes the county commissioners to make
an allowance for the support of mothers and their orphan children. To be eligible
for such allowance, the woman must be the mother of a child or children under
fourteen years of age, and a resident of the state for three years and of the county
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for one year; she must have sufficient mental, moral and physical capacity to maintain a home, if the means are provided. She must be a widow, or divorced, or
deserted by her husband, and the husband cannot support her by reason of incapacity or imprisonment, and no relative is able and willing to furnish her aid.
The amount to be allowed is not to exceed $15 a month for one child, $10 for
the second child, $5 for any additional number, the total not to exceed $40 a month,
except in extraordinary cases. The county board of charities and public welfare
are to recommend to the commissioners the amount to be allowed in each case;
and the commissioners may require the report of the welfare officers to be
approved by the judge of'the juvenile court.
The state board of charities and public welfare shall have general supervision
of the administration so as to make it uniform throughout the state, and reports
are to be made to such board. Upon a proper certificate of payment, approved
by the state board of charities and public welfare, the state treasurer is authorized
to repay to the county one-half the amount so paid for such allowances. The sum
of $50,000 is annually appropriated for this purpose, to be apportioned among the
counties upon a per capita basis.
DRAINAGE IN CITIES AND ToWNS-C. 102 amends Ex. 1921, c. 21, which
amends C. S.s. 2787 by adding a new section.
When the drainage upon any lots is insufficient and may become a nuisance,
the governing body of the city or town may cause a survey to be made of all the
lots affected thereby and estimate the expense of proper drainage. The territory
included within the survey is created a special improvement district. After notice
and a hearing by the governing body, a contract for the construction of proper
drainage is to be made and the expense is to be paid by the property owners within
the district, in the proportion which each lot bears to the whole territory. The
expense may be anticipated by notes of the municipality, to be paid by the assessments upon the property in the district.
The amending statute provides for the due publication of the notice and for a
hearing by the governing body. At such hearing it shall be determined in what
manner the expense shall be paid, either by an assessment against each lot in the
proportion designated in the former act, or the cost of the main drains may be met
by the municipality and the tributary drains by the lots on which they are
constructed.
SEWERAGE SYSIEM IN CITIES AND TowNs-C. 166 amends C. S. ss. 2805 and
2806. These sections provide in a general way for the construction of a sewerage
system in cities and towns, and the amending statute adds an alternative method
of procedure to this general law and to any similar provision in special charters.
The plan devised in the amending statute is for ascertaining the actual expense of
constructing a sewerage system and assessing the same against the abutting property according to the front-foot rule.
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The method of procedure is given in detail, as to the ordinance or resolution
by the governing body, publication of notice, assessment against property and a
hearing thereon with right of appeal, and how the assessments are to be collected.
The plan is somewhat similar to that contained in the local improvements statutes,'
except that this contemplates the payment of the whole expense by assessments
instead of only a part thereof, as in case of local improvements. The plan is only
alternative and supplementary, and is not intended to change any other methods
now provided for in general laws or special charters.
PROPERTY TAEN AND AsSESSMENTS

MADE FOR LOCAL

IMPROVEMENTS-

C. 220 amends C. S. ss. 2791 and 2792. These sections authorize municipalities to
acquire by purchase or by condemnation property or rights in land necessary for

"streets, water, electric light, power, gas, sewerage or drainage systems, or other
public utilities, parks, playgrounds, cemeteries, wharves, or markets." The amend-

ing statute provides a detailed method of procedure for condemnation of property

and also for assessments against property for improvements; but the objects for
which these may be used are not entirely the same as those enumerated in the

original statutes.
When it is proposed to acquire a right in land for the purpose of "opening,

extending, widening, altering or improving any street or alley, or changing or
improving the channel of any branch or watercourse for the purpose of improving

the drainage conditions, or the laying and construction of sanitary, storm, or trunk
sewer lines," the governing body of the city or town shall make an order stating

the nature of the improvement required, and shall create an assessment district
including the territory to be affected by such improvement.

Surveys and maps

are to be made, and an opportunity given for a hearing.
When the final order is made for such improvement and assessfnent district, a

petition is filed with the clerk of the superior court to appoint commissioners to
estimate the expense of the improvement, to appraise the property to be taken, and
the benefits to be derived by the property in the district. All persons whose lands
are to be affected are made parties, and the procedure is the same as in other special
proceedings. The commissioners, so appointed, make separate reports in writing,
showing the value of .the property taken and the amount to be paid for the same,
and the amount assessed against each piece of property in the district, and these
reports are heard and approved by the clerk, with the right of appeal.
Upon the payment of the damage assessed for the property taken, the municipality may take possession and proceed with the work; and the amounts assessed
for binefits become a lien upon the property, to be paid in one payment or by
installments. The amount assessed for benefits cannot exceed the damages
assessed for the property taken and the actual expense of the improvement.
The peculiar feature of this proceeding is the combination of a condemnation
under eminent domain and special assessments for improvements in assessment
districts. It is not intended to supplant any powers given in special charters, but
1C. S. s. 2703 et seq.

THE NORTH CAROLINA LAW REVIEW
gives an alternative method of procedure. Another plan for making such improvements is contained in the local improvement statutes,' in which the assessment
plan is used but only for part of the expense, and the amount of the assessments
are determined through the governing body instead of by a special proceeding in
court; and the condemnation of property would be a separate proceeding under
the law of eminent domain.2
ZONING REGULATIONs-C. 250 confers rather extensive powers upon municipal corporations in making regulations which may control the use of property,
known as zoning regulations.
The law of municipal corporations, as contained in the Consolidated Statutes,
has enumerated the general powers to be exercised, and among others provides
that the governing body may "pass such ordinances as are expedient for maintaining and promoting the peace, good government, and welfare of the city, and
the morals and happiness of the citizens, and for the performance of all municipal
Other sections provide for preventing nuisances, for regulating
functions."'
certain kinds of business, 2 for fixing fire limits and regulating the construction and
repair of btiildings within such limits. 3 They are also authorized to create Planning Boards, "whose duty it shall be to make a careful study of the resources,
possibilities and needs of the city or town, particularly with respect to the conditions which may be injurious to the public welfare or otherwise injurious, and to
make plans for the development of the municipality." 4
The recent statute seems to be intended to carry out more particularly the idea
of the-planning board, especially with reference to buildings and building districts.
The city or town is empowered "to regulate and restrict the height, number of
stories and size of buildings and other structures, the percentage of lot that may
be occupied, the size of yards, courts and other open spaces, the density of population, and the location and use of buildings, structures and land for trade, industry,
residence or other purposes." 6 For the purpose of carrying these regulations into
effect, the governing body may divide the city or town into suitable districts, and
"within such districts it may regulate and restrict the erection, construction, reconstruction, alteration, repair or use of buildings, structures or land." 0
"Such regulations shall be made in accordance with a comprehensive plan and
designed to lessen congestion in the streets; to secure safety from fire, panic and
other dangers; to promote health and the general welfare; to provide adequate
light and air; to prevent .the overcrowding of land; to avoid undue concentration
of population; to facilitate the adequate provision of transportation, water, sewerage, schools, parks, and other public requirements. Such regulations shall be made
1 C. S. ss.2703-2728.
C. S. as.1706, 1716.
1 C. S., as.2787, 7.
* C. S.,as.2787, 6; 2676.
'C. S., as. 2738.2776; 2802-2804.
'C. S., as. 2643.
as. 1.
9S. 2.
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with reasonable consideration, among other things, as to the character of the district and its peculiar suitability for particular uses, and with a view to conserving
the value of building and encouraging the most appropriate use of land throughout
the municipality." 7
The act further provides that such regulations shall not go into effect until
after a public hearing, after fifteen days notice, at which parties in interest and
citizens shall have an opportunity to be heard. 8 There is no provision requiring
the popular vote as to whether or not the city or town should adopt the plan of
zoning under the statute, but the public hearing is upon the proposed regulations
and districts, for those who are interested or the citizens generally to be heard.
Provision is also made for making changes in such regulations from time to time;
for a Zoning Commission to recommend boundaries for districts; and for a board
of adjustment to hear and review the decisions of any officers in the carrying out
of these regulations.9
This is a new departure in municipal legislation in this state, and an attempt to
put it into operation, according to its expressed intent, may give rise to some interesting questions in municipal control. City planning and zoning regulations are
not new, however, but have been tried and discussed in various ways in England
and in the United States. In this country, when the question has come before the
courts, the decisions have not been uniform. 10
GRouP INSURANcE-C. 20 amends C. S. s. 2787, subs. 25, by adding thereto
authority in the municipality to take out group insurance for policemen, firemen,
or any class of city employees, such insurance to be either against death or disability or both, and the amount for the life of any one person not to exceed $2000.
SALARIES OF OFFICERS-C. 203, amending C. S. s. 2886, pro.vides that the
salary of mayor and commissioners in Plan C, commission form of government.
shall be as follows: In cities of 25,000 to 40,000 inhabitants, mayor's salary
$3500, each commissioner $3250; in cities over 40,000, mayor's salary $4500, each
commissioner $4250.
CONDEMNATION OF LAND FOR CITY HALL-C. 181 amends C. S. s. 2792, by
empowering municipalities to condemn land for a site for a city hall, as well as for
the various purposes mentioned in s. 2791.
A. C. M.

COURTS AND CIVIL PROCEDURE
COURTS-In addition to providing for changes in the terms of court in various
counties, which can not be clearly stated so as to be understood without comparing
IS. 3.
S. 4.
'S. 6, 7.
0The system is discussed in 20 Harv. Law Review, 35; 19 Mich. Law Review, 191; 20 Mich. Law
Rcview, 455; Dillon Mlunic. Corp., 5th ed.. Vol. 2, s. 695; Atty. Gen. -. Wif-iayns, (1890) 174 Mass. 476, 55
N. E. 77; Williams v. Parker, (1903) 188 U. S. 491; Windsor v. f'hitney, (1920) 95 Conn. 357, 111 Ati.
354, 12 A. L. R. 669.

THE NORTH CAROLINA LAW REVIEW
these changes with the previous statutes fixing the terms of court, and placing the
same somewhat in the form of a calendar, an attempt is made to provide a remedy
for the congestion of court business, by providing a new court.
C. 216 authorizes the creation of a court in each county, to be known as a
"General County Court," with powers more general in their nature than those
conferred upon the recorder's court. The court may be established in any county
by the board of county commissioners, by making an order to that effect and subinitting the question to the popular vote.
The court is to be held by a judge, elected for that purpose in the county,
who must be a qualified voter in the county and may be a licensed attorney at law,
though he may not practice in any courts in the state. The term of office shall be
four years, and the salary fixed by the county commissioners at not less than
$3600. There shall also be a prosecuting attorney for the county, elected by popular
vote, and receiving a salary of not less than $1000. The clerk of the superior court
is to be the clerk of this court, keeping separate records of its proceedings, and the
sheriff of the county is the executive officer.
The court is to be held in the courthouse of the county on the first Monday of
each month, and continue until all matters before it are disposed of. The process
is returnable directly to the court and no process, except a subpoena, can issue to
another county. The pleadings shall be the same as in the superior court, the complaint to be filed on or before the return day, and the answer or demurrer by the
first Monday of the next month. A jury trial is provided for, but this is waived.
unless demanded, in civil actions.
The criminal jurisdiction is the same as that of a justice of the peace, to
proceed to final judgment and to bind over to the superior court. In addition to
this, it is given exclusive original jurisdiction of all criminal offenses committed
in the county below the grade of a felony, and the same are declared to be petty
misdemeanors. Where such exclusive jurisdiction is given, in all cases tried before
a committing magistrate in the county, where probable cause is found, the defendants are to be recognized or bound to appear before this county court for trial, and
from a conviction in this court an appeal may be taken to the superior court.
The court is given a very wide civil jurisdiction. It has concurrent jurisdiction with a justice of the peace; concurrent jurisdiction with the superior court in
all actions founded on contract, and not founded on contract, to try title to land, to
prevent trespass and to restrain waste, and to issue temporary and permanent
injunctions. Appeals may be taken in civil actions to the superior court, in the
same manner as appeals are taken to the supreme court, except as to the preparation
of the record.
There is a repealing clause as to all laws in conflict with the act, and what
effect this may have upon county recorders' court and municipal-county courts,
where such have been established in a county, is not clear.1 It is not likely that
both systems would be adopted in any county; and to have one system in one
1 C. S. ss. 1563, 1583.
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county and the other in another county leads to confusion in practice in these
inferior courts. The plan is based upon the old county court system, and to make
it most effective it would be better to abolish the recorder's court, except as a
court for the larger cities, and leave this as an inferior court system, to be adopted
wherever such additional courts are required.
For change of law placing solicitors on salary basis, see State Officers.
CIVIL PROCEDURE-A few changes were made in the statutes regulating pro-

cedure in civil actions and special proceedings, and the probable effect upon the
existing practice is noticed in discussing these changes.
In two statutes certain changes have been made in the manner of service and
the return day of the summons.
C. 62 amends C. S. s. 479 which requires the officer to execute and return the
summons. The amending act adds to the section the following: "In all cases
when a summons is issued by any court of this state, and the officer to whom the
summons is directed shall find that the person against whom it issued cannot be
served without danger of injury to such person on account of his condition arising from illness, accident or otherwise, the officer shall file with his return a certificate from a reputable physician certifying to this fact, and such return shall relieve
the officer from any liability for failure to actually serve the summons. The
officer shall as soon as possible make actual service of the summons, and when
actually served, the cause of action shall be deemed to have been commenced as
of the date of the original summons, and the defendant shall have twenty days
from the date of actual service within which to demur, answer or otherwise
plead."
This applies to all courts, since the words used are "when the summons is
issued by any court of this state." The first purpose is to relieve the officer from
liability to a penalty for failure to serve the summons in proper time.' It may be
that such facts stated in his return, as an excuse for failure to serve the summons,
would exonerate the officer in any case,2 but this places it beyond question.
When the summons has been returned without service for the reason stated,
it is not definitely indicated what further process is to be issued. The original
summons is made returnable on a certain day, and it is the duty of the officer to
return it on that day whether he has served it or not, so that the court and the
plaintiff may know what further action to take in the case. 3 When the return day
has passed, the original summons has lost its vitality unless this statute serves to
keep it alive. 4 The act does not change the law requiring the officer to make the
first return, but afterward requires him to make actual service of the summons
as soon as possible, and allows the defendant twenty days from the date of service
to answer.
I C. S. ss. 3636, 3638.
221 R.
'C. S.
'Rector
return term

C. L. 1318.
s. 479.
v. Logging Co. (1919) 179 N. C. 59, 101 S. E. 502. In this case a summons served after the
was not sufficient, but the appearance of defendant cured the defect.
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In other cases when the summons is returned without service, the plaintiff

is required to issue an alias or pluries summons to prevent a discontinuance, and
when these are issued the commencement of the action relates back to the issuance
of the original summons. 5 These are substantially copies of the original summons with a different return day, and the defendant has twenty days after such
return day to answer. The amending act has the same effect as to the commencement of the action, but apparently the summons given to the officer after the first
return would have a little different wording. It is to be served by delivering a
copy to the defendant, and it should state that the defendant is required to
appear and answer within twenty days from the date of service instead of from the
return day. No definite return day can be stated, since the date of service is
unceftain, and it must be left to the reasonable discretion of the officer when it may
be served and returned. This question is important, however, only as a matter of
uniformity in practice; and the number of cases to which it will apply cannot
be large.
C. 53, s. 2, enacts, "That when any summons issued by the clerk of the
superior court is not served upon any one or more of the defendants therein named
ten days before the return day thereof, but is served before the return day thereof,
such failure to serve the summons shall not affect the pendency of the action, and
as touching the defendants upon whom service has not been made ten days before
the return day named in the summons, the return day as to such defendants 'shall
be the tenth day after the service of the summons on them."
The first section of this chapter refers to the action of the clerk of the
superior court in making orders in foreclosure proceedings, to be hereafter noticed,
and the second section is not limited to such proceedings further than that it is
found in the same chapter. The words used, "any summons issued by any clerk
of the superior court," are general in their nature and apply to all cases, since the
clerk issues the summons in all cases in the superior court. If this is the effect
of the section, it makes a material change in the practice as to the return day of
the summons.
In an ordinary civil action the statute requires" that the summons issued by
the clerk shall be returnable on a certain day not less than ten nor more than
twenty days from the date of issuing, except where service is to be made by publication, then it may be forty days so as to give sufficient time to make the publication without changing the return day; and it shall require the defendant to
appear and answer within twenty days from the return day. The defendant may
.also have twenty days to answer from the time of a service of a copy of the complaint upon him, when this is done, or from the day fixed for filing the complaint
when the time is extended, or from the final determination of a motion for change
of venue as a matter of right 7 If the new statute applies generally. it changes
ss. 480, 481; Clark'. rc( a. p. 169; 21 R. C. L. 1273; Hatch v. R.
112 5.C.E.S.529.
C. S. s. 476.
C
IC. S. s. 509; Ex. 1921, c. 5

s.

subs. 3.

. (1922)

183 N. C. 617,
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the return day to ten days after service, if served less than ten days before the
return day named, and the defendant would still have twenty days thereafter to
answer.
The original Code of Civil Procedure required the defendant to appear and
answer within a certain number of days after service of summons, in no case to
be less than twenty days, thus making the day of service fix the time within
which answer was to be filed." When the summons was made returnable to the
term, if issued less than ten days before the next term the second term thereafter
became the return term, and if issued more than ten days before the next term
but served less than ten days before the term, the case was placed on the summons
9
docket for that term and the pleadings were made up at the next succeeding term.
When the change was made in 1919, again requiring the summons to be made
returnable before the clerk, it was the policy of the statute to fix a definite day in
the summons as a return day, and to allow the defendant twenty days thereafter
to answer. The date of service is immaterial, if served before the return day as
it must be, since the defendant always has the same time to answer after the
return day, and the plaintiff is not bound to file his complaint before the return
day.' 0 The present change introduces again the element of uncertainty, since the
plaintiff cannot know when the summons will be served, and his right to proceed
at a definite time depends upon the diligence of the officer or other circumstances
not within his control. It would seem" desirable that the definite return day
named in the summons should still control, not only for the sake of definiteness
and uniformity in procedure, but because it enables the plaintiff to know when to
look after his case, and at the same time gives reasonable protection to the
defendant by giving him twenty days in all cases to answer, with the power in the
clerk to extend the time for good cause shown."'
If by reason of its connection with the preceding section in the same chapter,
relative to the power of the clerk to make certain orders in foreclosure proceedings, it should be limited in its effect to such proceedings, it would create a special manner of practice in civil actions to recover debts and to have foreclosure,
dependent upon whether or not the defendant should answer at all, since only in2
cases of default can the clerk render a judgment for the debt and foreclosure.'
There is a special case in which it might be necessary to protect the rights of the
defendant. In actions upon notes and other evidences of debt within the jurisdiction of the superior court, the summons may be made returnable before the clerk
on the first Monday of the month next succeeding the date of issue, if issued more
than ten days prior to the first Monday, and if not, then on the first Monday of
the next succeeding month. If the defendant fails to answer on or before the
second Monday of the month, the clerk may, upon such second Monday, enter
8Bat. Rev. c. 17, as. 73, 74.
'Code

of 1883, ss. 200, 201, 202; Rev. of 1905, ss. 430, 434, 435.

c. S. a. 505.
U C. S. a. 509.
13 Ex. 1921, c. 92, a. 1, subs. 12.

THE NORTH CAROLINA LAW REVIEW
judgment for the plaintiff.13 It has been held that this section was not repealed
by the general law making the summons returnable before the clerk in all cases, 14
but the question has not arisen as to the effect of the act of Extra Session 1921
c. 92, upon this section. Some of the provisions of that act would seem to be
inconsistent with this section, or at any rate to render it unnecessary. 15 If this
section is still in force, the change made in the recent statute might very properly
apply to it, since by the terms of the section the defendant is given only one week
after the return day to make his defense; but this would change the section in such
a way as to defeat the original intention.
The only other case to which the change may apply is in special proceedings,
in which the summons requires the defendant to appear and answer on a day
named in the summons, and the number of days within which the defendant is to
appear shall in no case be less than ten exclusive of the day of service. 10 The
change would make the return day the tenth day after service, although a different day might be named in the summons. This is only declaratory of the practice
already fixed by the court in such cases, that if the return day is less than ten
days from the day of service, the time should be extended so as to give the defefidant ten days to answer. 17 This extension of time is necessary here, since
the defendant is required to answer on the return day and not twenty days thereafter, as in civil actions. This statute went into effect from its ratification on the
22nd day of February, 1923, but it does not apply to litigation pending at the time.
Since uniformity of practice tends to prevent confusion and mistake, it would
seem to be better to make the summons in special proceedings conform to that in
civil actions, by allowing the defendant twenty days from a definite return day to
answer rather than having the uncertain day of service to fix the time when
answer is to be filed. The summons is returnable before the clerk in all cases, and
there seems to be no valid reason why the practice should not be the same in all
cases. This was the practice under the original Code of Civil Procedure, and a
distinction was made when the summons in civil actions was afterward made
returnable at term.' 8 The jurisdiction of the clerk does not depend upon the
form of the summons, but upon the nature of the relief sought and the statutory
authority to render judgment upon the pleadings filed.
The two statutes above discussed were enacted to correct what were considered defects in the existing practice with regard to the summons; and they will
find their proper place in the general scheme of practice through the common
experience of the profession and construction by the court. The Code of Civil
Procedure is intended to be a complete system of practice, and it should be as
simple and uniform as possible in its various steps, in order to prevent unnecessary
expense and delay. Not being a perfect system, it will necessarily require amend.
3C. S. s. 593.
1iYoung v. Dazis (1921) 182 N. C. 200; 108 S. E. 630.
1See 1 N. C. Law Review, p. 18.
26
C. S. s. 753.
T
I Strayhorn v Blalock (1885) 92 N. C. 292; Stafford v. Gallops (1898)
IS Bat. Rev. c. 17, s. 421.

123 N. C. 19, 31 S. E. 265.

STATUTORY CHANGES IN N. C. LAW IN 1923
ment from time to time, and it would be more easily understood if any proposed
amendment should refer specifically to the sections intended to be affected, or better
still if the amended sections should be rewritten in full showing the changes made,
and leaving nothing open to conjeoture. An attempt to amend a general system
of practice by injecting a new piece of legislation, without regard to its relation
to the existing law, too often has the same effect as adding new cloth to an old
garment.
CHANGE IN TIME OF TRIAL OF CIVIL ACTIONS-C. 54 amends C. S. s. 557, in
regard to the term at which a civil action will stand for trial, to read as follows:
"Every issue of fact joined on the pleadings, and inquiry of damages ordered to
be tried by a jury, must be tried at the term of court next ensuing the joinder of
issue or order for inquiry, if the issue was joined or order made more than ten
days before such term, but if not, they may be tried at the second term after the
joinder or order." The original section had the time thirty days before the-term.
CASH DEPOSIT IN LIEU OF BOND OR UNDERTAKING-C. 58 provides that when
a party is required by law, in any action pending in any court of the state, to give
a written undertaking or bond, he may in lieu thereof make a cash deposit of the
amount required in such undertaking or bond, subject to the same conditions and
requirements as the undertaking or bond.
While the words used are "in any action pending in any court of the state,"
the statute is probably not intended to be limited to pending actions but to apply to
all cases in which such undertaking or bonds are required to be given. This
extends to all cases the same requirement for making a cash deposit as is now
required in the plaintiff's undertaking for costs in a civil action, 19 just as a mort20
gage on real or personal property may be given in lieu of bond or undertaking.

JUDGEMENTS AND ORDERS BY CLERK OF SUPERIOR COURT-C.

68 amends Ex.

1921, c. 92, s. 10, by authorizing the clerk of superior court to render judgment
on every Monday of each month instead of on the first and third Monday. The
liens of all judgments rendered on the same Monday shall each be of equal priority,
and each Monday shall be considered, in determining the priority of judgnent
liens, as a term of court, and the first day thereof.
Since the clerk is required to be personally in his office on every Monday for
the transaction of probate business,2 1 this gives a greater latitude for disposing of
civil actions in which he may render judgment than to limit the time to the first and
third Mondays. The power of the clerk to render judgment, except by consent
and in voluntary nonsuit, is limited to judgments by default ;22 and the advantage
in requiring that such judgments should be rendered on Monday rather than on
any other day, fixed by the return day in the summons, as in special proceedings,
23
is not apparent.

10C.

S. s. 493.
20C. S. s. 347.
2C. S. s. 945.
=
1921, c. 92, S. 12.
23 See discussion
n 1 N. C. Law Review, p. 17.
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-Thvording of the amending statute refers only to section 10 of the former
act, thereby leaving section 11 as originally adopted still in force. By this section,
when the plaintiff has *caused a copy of the complaint to be served upon the
defendant, the clerk may render judgment by default on the first or third Monday
next after the expiration of time to answer. Taken in connection with the original
section 10, this no doubt was intended to mean the first or third Monday of the
month, and not the actual first or third Monday counting from the expiration of
the time to answer. It may have been an oversight that the amendment was not
made to apply to this section also, since there should be greater diligence on the
part of the defendant to prevent a judgment by default, when the complaint is
served than when it is only filed in the clerk's office on or before the return day.
C. 53, s. 1, validates all orders made by the clerk of the superior court in confirming sales and directing the execution of deeds by commissioners in proceedings
for the foreclosure of mortgages, where such orders were made on a day other
than the first or third Monday of the month. The only power for the clerk to
make such orders is found in the procedure act, Ex. 1921,24 where a judgment by
default final is given in an action for debt secured by mortgage. In such cases the
clerk may make all necessary orders for a sale of the property and to carry such
sale into effect. By the same act, as above noticed, the clerk was authorized to
render such judgments only on the first or third Monday of the month, and by
the recent amendment on any Monday, unless it is controlled by section 11 of the
act of 1921 as to cases in which a copy of the complaint has been served upon the
defendant.
C. 66, s. 1, provides that in all civil actions and special proceedings in which
the clerk of ihe superior court may appoint commissioners, he may allow such
commissioners a reasonable fee for their services, to be taxed with the costs in
the case. Any party dissatisfied may appeal to the judge, who shall hear the
matter de novo.
The fees of commissioners in most cases of special proceedings are already
fixed by statute, as to the maximum allowance, 25 and these are generally allowed
by the clerk by reason of his jurisdiction over special proceedings; so also in civil
actions, where the clerk is empowered to make orders for sales, as in foreclosure
of mortgage under a judgment by default final, it would follow as a necessary
incident to the exercise of the power, that the clerk might allow compensation to
persons appointed to carry out the judgment. This statute confers such power
definitely, so that no question could arise as to the validity of the order.
S. 2 provides that where orders and decrees of the clerk of the superior court
in special proceedings are required to be approved by the judge of suprior court,
an emergency judge may have the same jurisdiction. This applies especially to
ex parte proceedings in which infants are parties, 26 and to all other cases where
such approval is required.
21Ex. 1921, c. 92, s. 12.
C. S. ss. 3894-3902; see also C. S. ss. 1244, 1249.

'sC. S.

s. 761.
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PROCEEDINGS FOR SALE OF LAND

SUBJECT TO REMAINDERS TO UNCERTAIN

PERSONs-C. 69 amends C. S. s. 1744, in regard to the sale of land which is held

subject to a contingent remainder over to persons not in being, or to persons who
cannot be determined because the contingency upon which their interest depends
has not yet happened. This amendment confers jurisdiction upon the clerk of the
superior court in such cases, instead of in the court at term time, to make all orders
for the sale of such property, and for the reinvestment and' securing of the proceeds; but no sale shall be had until the order has been approved by the resident
judge of the district, or the judge holding the courts of the district at the time
the order of sale is made.
SALES OF CONTINGENT REMAINDERS VALIDATED-C.

64 reenacts C. S. s. 1745,

validating sales of property under a judgment of the superior court, where the
property has been conveyed by deed or devised by will, upon contingent remainder,
executory devise, or other limitation, and the judgment has authorized a sale of
the property discharged of the contingent remainder or other limitation.
This section was enacted in 1905, validating such sales made before that date,
and the present statute extends to such sales made since 1905 and up to March
6, 1923.
ADJUSTMENT OF DOWER RIGHT IN SALE OF LAND FOR ASSETS-C.

55 amends

C. S. s. 74, by providing that in a petition for the sale of land for assets, the person
entitled to dower shall be made a party, and upon a decree of sale, the interest on
one-third of the proceeds shall be paid to her annually; or, at her election, the
present value of an annuity, at six per cent, on one-third of the proceeds, for her
probable life or expectancy, may be paid to her absolutely; but this shall not interfere with her right to claim her actual dower in the land, if she desires to do so.
This amendment provides the same method for the settlement of the widow's
dower rights in a proceeding to sell lands for assets, as that already provided by
statute in partition proceedings.

27

A. C. M.
CRIMINAL LAW
C. 138 makes the operation or possession for the purpose of operation of any
slot machine, punch-board or other gambling device a misdemeanor. The interesting part of the statute is the definition of unlawful machine or device as one that
does not produce for or give to the person operating, playing or patronizing the
machine or device "the same return in market value each and every time such
machine or device is operated or patronized by paying money or other thing of
value." The act seems to cover all possible gambling devices not already covet d
by the lottery provisions of the Consolidated Statutes.
C. 106 is an amendment seeking to strengthen C. S. s. 5106, which makes it
unlawful to sell certain deadly weapons without a license. The amendment makes
21C. S. ss. 3226, 3235.
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it'a misdemeanor, not only to sell such deadly weapons without a license, but also
to receive them, when sent by mail, express or freight, without exhibiting a permit
or license.
C. 80 makes it a serious felony to wilfully and maliciously injure or attempt
to injure or to conspire to injure any person or building in actual use for residential or business purposes by the use of high explosives. This statute should
act as a deterrent to bank burglary and to those organizations, such as the black
hand, which rely on the use of high explosives to carry out their purposes. It
would also tend to prevent acts of sabotage by strikers, such as occurred during
the late railroad strikes.
C. 78 enacts the so-called "Peeping Tom" law, making it a misdemeanor to
peep secretly into any room occupied by a woman. The law is made to apply generally to all persons, but it is believed that it will not interfere with police officers
or detectives who may be compelled to violate the letter of the law in order to get
evidence.
Prior to 1917, the age of consent in North Carolina, below which it was conclusively presumed that a female child could not consent to sexual intercourse,
was fixed at ten years. Since then it has been raised to twelve years, 1 which is now
the age below which a person who is convicted of carnally knowing and abusing
any female child shall suffer death. 2 This is what is known as statutory rape.
There is also the felony of carnally knowing and abusing any female child of a
certain age who has never before had sexual intercourse with any person.3 Prior
to 1917, this crime could take place only if the female child was over ten and
under fourteen years of age. Since then, it has applied to females over twelve
and under fourteen. 4 After July 1st. of this year, this crime shall be committed
if the female child is over twelve and under sixteen, thus raising the age of consent for this particular offense to sixteen years. This is provided for by c. 140,
which is substituted for C. S. s. 4209. There is no offense if the female assaulted
was not of previously chaste character.
C. 140 also makes it a misdemeanor for any female to carnally know any
male child under the age of sixteen. This is a new departure in criminal law,
which should meet with approval in an age which calls for equal treatment of men
and women before the law. The statute also provides that the marriage of the
offenders shall be a bar to further prosecution. The statute, in s. 2, makes further
changes, providing that all persons charged with violation of this act under the age
of sixteen years shall be subject to the jurisdiction of the Juvenile Court and
shall be classed as delinquents and not as felons. This is in line with the modern
treatment of crime, and it is hoped that the judges assigned to Juvenile Courts
will regard children under sixteen as delinquents. There are two provisos in c.
140, the first, that where the offenders agree to marry, the consent of the parents
'1917,
'C. S.
SC. S.
4 1917,

ch. 29.
s. 4204.
s. 4209.
ch. 29.
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shall not be necessary, and the second that any male person under eighteen convicted of violation of this act, shall be guilty of a misdemeanor only. This statute
points in the right direction, and it is hoped that it will work out successfully.
R. H. W.
DRAINAGE
The existing law in regard to drainage districts, as contained in the Consolidated Statutes, has been amended in some important particulars, especially as
to the levying of assessments and issuing bonds. To get a clear understanding of
the changes, it would be necessary to copy in full the sections as affected by the
amendments, but a sufficient explanation may be given by simply calling attention
to the nature of the changes. Before proceeding under any of these sections it
would require a careful study of the original statute and the amendments.
C. 217 has the following amendments:
S. 5329, as to the classification of lands. In any drainage district lands may
be included which are not benefited for the purpose of agriculture but by improvement in health conditions, and assessments may be levied against such lands
according to the benefits received and without regard to the ratio per acre. Villages and towns, and lands adjacent thereto used for residence purposes, may also
be included in the drainage district, and assessments may be levied against them
at a higher rate on account of the greater benefits received. If the streets and
other property owned by the town are benefited, the town may be required to pay
for such benefits. (s. 1.)
S. 5333. Appeals taken to the superior court in drainage proceedings shall
have precedence over other cases, except where precedence is given to other cases
by the existing law, and then within the discretion of the court. (s. 2.)
S. 5340, as to drainage superintendent, is stricken out and a new section substituted. This requires the drainage commissioners to appoint a competent drainage engineer as superintendent of construction, under the recommendation and
approval of the State Geologist; and in case of vacancy, the successor shall be
appointed in the same manner. The superintendent shall furnish a copy of his
monthly and final estimates to the State Geologist, in addition to the other reports
required. (s. 3.)
S. 5351, which requires an estimate of the expense necessary for maintaining
for three years the improvement constructed, is amended by adding a limitation,
"not exceeding ten per cent of the estimated actual cost of constructing the drainage works or the contract price thereof." (s. 4.)
S. 5354, as to issuing bonds, is amended by leaving out the requirement to
include in the bond issue an amount sufficient to pay interest on the bond issue for
the three years following the date of issue; and also by leaving out the last
sentence in the section in regard to assessments to pay interest on installments of
bonds maturing more than three years from date of issue. These payments are
provided for in a subsequent section. (s. 5.)
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S. 5355, as to excess assessments. The second paragraph of this section has
been amended by providing that, for the purpose of meeting any deficit, an
assessment shall be levied sufficient to yield ten per cent more than the total of
principal and interest of bonds due during that year; and when the surplus of the
assessment so levied amounts to more than fifteen per cent of the principal of the
bonds outstanding, the excess over such fifteen per cent may be used for maintenance in the district. When all the assessments, except the last one, have been
paid, if the accumulated surplus is more than five per cent of the total bond issue,
the excess over such five per cent may be applied to the reduction of the last
assessment. As the surplus may accumulate, the treasurer may deposit the same
in some solvent bank at the highest obtainable rate of interest.
Since the first and second installments of interest on the bonds may be due
before the collection of the first drainage assessment, the treasurer is authorized
to pay such interest out of the funds for maintaining the drainage work for three
years after completion, the same to be repaid out of the additional ten per cent
assessment above provided for, when there shall be an accumulated surplus in
any one year of more than fifteen per cent of the principal of outstanding bonds.
The treasurer is required to keep separate accounts of the funds above specified.
(s. 6.)
S. 5356, as to the application of funds. This is amended by striking out in
and four of the section the words, "and to the payment of the interest
three
line
on the bonds for the three years next following the date of issue." This is taken
care of by the provision just mentioned in the preceding paragraph, and also in the
amendment following. (s. 7.)
S. 5360, as to assessment rolls. The manner of preparing the assessment rolls,
as contained in the first thirteen lines of this section, has been changed. The
drainage commissioners are to prepare assessment rolls, giving the names of the
owners of the land, a description of the different tracts, and the amount assessed
against each tract. The first assessment is to become due on the first Monday in
September after the date of the bond issue, and shall provide funds sufficient for
the payment of interest on the bonds for one year. The second assessment shall
also provide for the payment of interest on the bonds for one year. Thereafter
annual assessments shall provide a sufficient fund to meet interest on the bonds
for one year; and during the year in which there is an installment of the principal
of any bonds due, the assessment shall be sufficient to pay such installment and
the interest accruing for that year. The commissioners shall also include in the
assessment rolls the ten per cent additional tax above provided for. (s. 8.)
These amendments apply to drainage districts hereafter organized, and to
such organizations as are now pending where the bonds have not been actually
issued and delivered to the purchaser. But this amending act does not apply to
Hyde county. (s. 9.)
C. 231 amends C. S. s. 5349. This section authorizes the drainage commissioners to levy an assessment upon the lands in the district for the purpose of
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keeping up the drainage. The amending statute provides that the commissioners
may issue bonds instead of levying an assessment. In order to do so, they must
file a petition with the clerk of superior court showing the nature of the work to
be done, that the expense will be more than one dollar per acre for the lands in
the district, and to raise the money by one assessment would be an unreasonable
burden upon the land.
Upon filing such petition, the proceeding is somewhat similar to the original
organization of the district, requiring the appointment of a board of viewers, and
their report as to whether the bonds should be issued, the filing of maps and
profiles, with a reclassification of the lands if found to be necessary. If the commissioners think it would help the sale of the bonds, they may, with the approval
of the clerk of superior court, add to the amount so to be secured an amount
sufficient to cover all the obligations of the district, so as to have only one bond
issue.
A.C. M.
ELECTIONS
C. 111 amends the election laws in several particulars.
COUNTY BOARD OF ELECTIONS-Ss. 1 and 2, amending C. S., ss. 5925, 5929,
fixes the time of meeting of the County Board on the seventh Saturday before
each primary election.
REGISTRATION OF VOTERS-S. 3, requires registration books to be opened at
nine o'clock on the fifth Saturday before each election and closed at sunset on the
second Saturday before the election. Sec. 4 requires the registration books to be
deposited with the clerk of the superior court instead of the register of deeds as
heretofore.
ABSENT ELECTORS-S. 5, substitutes a new form of certificates for those set

out in C. S., s. 5962.
6, provides that the ballot for senators and state
officers and judges of the supreme and superior courts shall be furnished by the
State Board of Elections; ballots for the township officers by the county board.
Ss. 17 and 18 transfer to this article C. S., ss. 6049 and 6050 now under the
Printing Law and renumber them 5980a, 5980b.
CONDUCT OF ELECTIONS-S.

COUNTY BOARD OF CANVASSERS-Ss. 7-9, amends ss. 59 8-5990, with reference to the filing of abstracts and original returns of voters by the County
Board. of Canvassers, and the duties now cast on the register of deeds are cast
upon the clerk of the superior court, who transmits by registered mail abstracts
of votes for state officers, justices of supreme, judge of superior court, solicitors,
senators and representatives in congress to the chairman of the State Board of
elections and the Speaker of the House.
S. 9a amends s. 5991 by adding a proviso as to the effect of candidates dying
within five days before the election.
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STATE BOARD OF CANVASSERS-Ss. 10-II, carry out the provisions of s. 9a
by substituting for abstracts transmitted to "the secretary of state" in C. S.,
s. 5994 and 5996 transmitted "to the State Board of Elections."
ELECTION OF PRESIDENTIAL ELECTORS-S. 12, amends C. S., s. 6012 so as to
provide for the Board of State Canvassers meeting on Tuesday following the
third Monday after each election instead of on Thursday following, etc.
PRIMARY ELECTION LAWs-C. S., c. 97, sub ch. II. C. 111, s. 13, specifies
the notices and pledges to be filed by candidates, the substance of C. S., s. 6022
does not seem to be affected.
S. 14, changes the designation of Legislative Primary Box, C. S., s. 6031, to
"Legislative and County Primary Box."
S. 15, amends C. S., s. 6041 and requires judges of elections to keep the
original ballots for two months after each primary election instead of for four
months as at present.
Ss. 17 and 18, transposes C. S., s. 6049, 6050 from their place in the Primary
Law and make them become a part of Art. 11 of the General Election Law following 5980 as 5980a and 5980b.
S. 16, amends C. S., s. 6053 as to filling vacancies in a ticket caused by death
after the primary and before the election.
COUNTIES EXCEPTED FROM THE PRIMARY LAW BROUGHT WITHIN THE LAW-

C. S. 6054 excepted by name 39 counties from the operation of the law. This list
was increased by the Extra Session, 1920, by two counties, Avery (Ex. 1920, c. 16)
and Stokes (Ex. 1920, c. 57) and Martin was stricken out. P. L. 1921, c. 298.
The 1923 Legislature strikes out eight counties from the list of exceptions as
follows:
Allegany, (P. L. 1923, c. 21); Avery (c. 137); Caldwell (c. 30); Halifax
(c. 50) ; Johnston (c. 44) ; Polk (c. 88) ; Transylvania (c. 21); Tyrrell (c. 226).
L. P. M.
EMINENT DOMAIN
The exercise of the power of eminent domain has been somewhat extended
in two recent acts. C. 205 amends C. S., s. 1706, by adding another paragraph
which authorizes educational, penal, hospital or other institutions incorporated or
chartered by the state for the furtherance of state purposes, and being dependent
wholly or in part upon the state, to acquire by condemnation land necessary for
their enlargement or extension, or for building roads or side tracks for railroads
for the completion and operation of the institutions.
C. 60 amends C. S., s. 1698. The latter section confers the right of eminent
domain upon telegraph, telephone, and electric light and power companies, but
restricts the property which may be taken by such companies by providing that
there shall be no interference with any mill or power plant in operation or under
construction, or any water powers with the land adjacent thereto necessary for
their development.

STATUTORY CHANGES IN N. C. LAW IN 1923
The amending statute provides that when any electric power or lighting company shall file a petition with the court, showing that any mill with the adjacent
land, except cotton mills now in operation, is required for the proper construction
and operation of such plant, and that the plant is to be used for generating electric
power to be sold to the public generally, if the court shall find these facts and that
it will be of greater benefit to the public to have such plant in operation than to
have the continued existence of the mill, an order shall be made authorizing the
condemnation of the mill.
A. C. M.
FIDUCIARIES ACT

-

C. 185 is an enactment of the Uniform Fiduciaries Act, recommended by the
National Conference of Commissioners on Uniform State Laws in 1922.
It applies to those who deal with a fiduciary knowing him to be such, not to
the fiduciary himself.
S. 2 accords with the North Carolina decisions,' unless a change results from
the elimination, by the definition of "fiduciary" in s.2 1, of certain distinctions
hitherto recognized between some classes of fiduciaries.
3
S. 3 appears to change the rule in Baker v. Railroad, which required a corporation before registering a transfer of stock held in the name of a fiduciary as
such, to inquire whether the fiduciary was committing a breach of trust in making
the transfer. This section does not apply to cases where the stock is held in the
name of the principal, or in the name of a decedent and the executor or administrator wishes to transfer it to himself or to a third person.
Ss. 4, 5, and 6 apply to persons holding negotiable instruments drawn or
indorsed by fiduciaries. Section 56 of the Negotiable Instruments Law has been
construed to mean that when the instrument is not made, drawn, or indorsed by a
fiduciary, the taker is a holder in due course, even though he is negligent, unless
he acted in bad faith ;4 but where it is made, drawn, or indorsed by a fiduciary, the
5
taker is bound to inquire whether the fiduciary is acting properly. The objective
test of negligence in the latter class of cases appears to be changed to the subjective test in the former.
Ss. 7, 8, and 9, apply to depositories of fiduciary funds. They are in accord
6
with the tendency of the North Carolina decisions as indicated in Bank v. Clapp,
Bank v. Insurance Company,7 Miller v. Bank," and with the general weight of
authority. 9
v. Morris (1837)
Trrell
i

21 N. C. 559, Ex.; Gray v. Armistead (1849) 41 N. C. 74, Adm.; Kadis

v. Well (1913) 164 N. C. 84. 80 5. E. 229. Trustee.
'Exum v. Bowden (1846) 39 N. C. 281, Adm. and Gdn;
'(1917) 173 N. C. 365, 92 S. E. 170.
'Smathers v. Toxaway Hotel Co. (1913) 162 N. C. 346,
Setzer v. Deal (1904) 135 N. C. 428, 47 S. E. 466.
'Ford v. Brown (1905) 114 Tenn. 467, 88 S. W. 1036.
e(1877) 76 N. C. 482.
7 (1909) 150 N. C. 774, 64 S. E. 902.
8 (1918) 176 N. C. 152, 96, S. E. 977.
0 U. S. Fidelity and Guaranty Co. v. Home Bank for
109; Duckett v. Natl. Mechanics Bank (1897) 86 Md. 400, 38

Gray v. Armistead, supra.
78 S. E. 224; 167 N. C. 469, 83 S. E. 844;

Savings (1916)
Ati. 983.

77 W. Va. 665, 88 S. E.

THE NORTH CAROLINA LAW REVIEW
S. 10 applies to trustees, as distinguished from fiduciaries generally. While
co-trustees must act as a unit they may delegate mifiisterial duties. This section
rids the bank, payee, or other holder of a check drawn by one or. more trustees,
authorized by the others, of the duty of deciding whether such authorization is
a breach of trust.
A.C.
GUARDIAN AND WARD
C. 67, s. 1 amends C. S. 2180, which gives the guardian power to sell or
mortgage the ward's estate under order of court, by limiting the time for which
the estate may be mortgaged to that specified by the court in the order, instead of
during the minority of the ward.
A. C. M.
INVESTIGATING COMMISSIONS
COMMISSION-C. 26, authorizes North Carolina to co6perate
with the other cotton producing states in the work of the Cotton States Commission and provides a plan of organization and for representation on the commission.
The commission held conferences in 1922 at New Orleans and Memphis.
The purpose of the commission is to enable the states involved to advise with
each other and with the Federal Department of Agriculture in regard to certain
problems relating to the production and marketing of cotton, a uniform system
of warehousing, a system of financing the farmer during the periods, of production
and marketing, the control of insect pests, and similar problems.
The act, which is declared to be substantially that approved and recommended
to the states by the commission at its Memphis meeting, provides for the appointment by the Governor of three commissioners to represent North Carolina on the
"Cotton States Commission," to serve for two years or until successors are appointed; one of the commissioners to be an officer of the Department of Agriculture or of the Agricultural Extension Service of the State; to co6perate with
commissioners appointed in other states and with the Federal Department of
Agriculture; to report to the Governor as to the work done. It is to last six years.
The act is not to be effective until adopted by six of the eleven cotton producing
states.
COTT-ON STATES

STATE SHIP AND WATER TRANSPORTATION COMMISSION-C. 94 creates such
a commission, consisting of nine members appointed by the Governor. Its object is
to investigate the feasibility of operating one or more ship lines on the waters of
the state and between towns located on such waters outside the state in order to
effect cheaper transportation of commodities purchased within or without the state
by the people thereof. The commission is to report to the Governor and Council
of State, and the Governor shall report such findings to the General Assembly at a
subsequent meeting.
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CANOVA'S STATUE OF WASHINGTON-C. 253 creates a commission of three
to report to the next General Assembly on the advisability of reproducing the
Canova Statue of Washington. The Canova Statue was destroyed when the old
capitol was burned about 1832.

FINANCIAL CONDITION OF STATE-Resolution No. 12, p. 616 authorized the
Finance Committees of both branches of the General Assembly and the Appropriation Committees of both branches to 'investigate and ascertain the correct fiscal
and financial condition of the state and this investigation was to be continued after
adjournment by Resolution No. 14, p. 618. The investigations of this committee
which employed a leading firm of New York in the work of investigation have
been given much publicity in the state press and aroused considerable controversy.
STATE SANATORIU-Resolutions No. 13, p.
ized a special committee to investigate charges as
ment of the State Sanatorium for Tuberculosis.
much popular interest but in effect exonerated
certain technical violations of the statutes.

617, and No. 19, p. 623 authorto improprieties in the manageThis investigation has created
the superintendent except for

TENANT FARMERS AND COMMUNITY SETTLEMENTS-C.

183 provides for a

commission to make a complete investigation of the condition of tenants and croppers in the state and to make recommendations to a subsequent session of the General Assembly, based upon the facts and information disclosed, of plans for the
aid of landless tenants in the state in bettering their condition and so improving
the agricultural condition of the state.
The commission is composed of five members, Dr. E. C. Branson, of the State
University; Dr. C. C. Taylor, of the State College of Agriculture and Engineering;
two senators appointed by the President of the Senate, and three representatives
appointed by the Speaker of the House. The Extension Departments of the University and of State College are directed to co6perate in the work of the commission.
The commission is also to investigate "plans of group or community settlements of farmers." C. S., c. 123, art. 1, which provided for "organized rural
communities" embracing one entire school district is repealed by c. 136, s. 376.
See infra Schools. The community settlements referred to in this act are of course
something entirely different.
L. P. M.
LEGAL PROFESSION
ATTORNEYS-AT-LAw-C. 95-amending C. S. s. 195-restores the provision
of the former law for examination of applicants for license under which the
examination is conducted by the Chief Justice and all four associates.
SUPREME COURT REPoRTs-Advance sheets. C. 25 authorizes advance sheets
of the Supreme Court Reports to be printed and sold.
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SUPREME COURT REPoRTs-Reprinting. C. 176 amending C. S. s. 7671,
authorizes the Secretary of State to have volumes of the State Supreme Court
Reports reprinted when the supply on hand is exhausted. The reprinted volumes
to contain everything in the original volume except briefs of counsel.
INDEX TO CONSOLIDATED STATUTES-C. 86 provides for a joint legislative
committee to re-index the Consolidated Statutes of 1919, the published index having proved insufficient and unsatisfactory. The commission is also authorized in
its discretion to index the public laws since 1919 and to provide for the codification and publication of the public laws since the Consolidated Statutes. It is
understood that the actual work is being done by experts from the West Publishing
Company.
L. P. M.
MARRIAGE

C. S.s. 1667 provides for an action of alimony without divorce, in case a
husband shall separate himself from his wife and fail to provide her and the
children of the marriage with the necessaries of life. This statute is not connected
with divorce in any way, but is simply a means of enabling a wife to enforce the
duty of support which rests upon the husband.' The cases have held that only
two material issues of fact can arise in a proceeding under this statute, viz., "(1)
as to whether the marriage relation existed at the time of the institution of the
proceeding, (2) whether the husband separated himself from his wife.' '2 If these
two material issues of fact are admitted or found for the wife, then it is the duty
of the court to consider the amount of alimony to be decreed under the circumstances. 3 Consequently the reasons or excuses of the husband for the separation
are irrelevant to the inquiry. 4 The husband is bound to pay this alimony for the
support of the wife, although she is guilty of infidelity. Since the judgment in this
proceeding is not final, the court will relieve the husband in case he procures a
divorce from the wife.5
C. 52 amends C. S.s. 1667 by allowing the husband to plead the adulterjof
the wife in bar of her right to such alimony, and if the issue be found against her,
the court is not entitled to allow her any sum whatever as alimony, or for her
support, but only her reasonable counsel fees. This amendment is certainly a
proper one and protects the husband who abandons his wife because of her
adultery.
The Public Laws of 1921, chapter 129, provided for the physical examination
of applicants for licenses to marry. No license was to be issued without the
certificate of a duly licensed physician who resided within the county where the
license was to be applied for. Chapter 101 of the Public Laws of the present
1

Hooper v. Hooper (1913) 164 N. C. 1. 80 S. E. 64.
Skittlethare v. Skittletharpe (1902) 130 N. C. 72, 74, 40 S. E. 851; Hooper v. Hoopcr (1913)

2 Skittletharpe case, note 2 supra.
4 Cram v. Cram (1895) 116 N. C. 288, 21 S. E. 197; and cases in note 2, Jupra.
1 Hooper case, note 1, .upra.
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session allows a physician who lives in a town which is located in two or more
counties to examine and execute certificates in either county and also allows any
physician who resides within a radius of three miles of the county line in which
the license is applied for, to examine and issue such certificates of physical
examination.
C. S. s. 2494 places the legal age of marriage for males at sixteen and for
females at fourteen. This is amended by c. 75 which changes the legal age of
marriage for females to sixteen, thus making it lawful for a female at sixteen
to marry, but making it unlawful for a female under sixteen and over fourteen
to marry, unless a special license shall be issued upon filing with the Register of
Deeds a written consent to such marriage by one of the parents of the female or
by one standing in loco parentis. Since the amendment provides for the marriage
of female minors over fourteen and under sixteen, it looks as if the legislature
did not intend to change the age of consent to sixteen in C. S. s. 2495, which provides that the marriage of a female under fourteen and any male shall be void. It
has been held that a marriage where one person is under the legal age is not void,
but voidable only,6 and so may be ratified by cohabitation after the legal age is
reached. 7 Neither should the amendment have any effect on the present law
relative to the issuing of licenses to marry, which provides that the Register of
Deeds shall not issue a license if either party is under the age of eighteen, until he
procures the consent in writing of the parent or person with whom the infant
resides. 8 This is a regulation applying only to the Register of Deeds, and if he
issues a license without complying with the statutory requirements, he makes him10
It is submitted that
self subject to a fine,9 but the marriage is not invalidated.
the purpose of the present amendment seems to be to make a marriage with a
female over fourteen and under sixteen voidable, unless the special license provided for is secured. The legislature intended to raise the age of consent for
R.H.W.
females to sixteen.
MILITARY VETERANS
3 provides that widows of Confederate soldiers, who were such widows prior to 1866, who have not remarried, who
bore and reared children of such marriage, and who have become insane or helpless, and are not in any asylum or charitable institution, may receive the same
pension as that allowed to blind Confederate soldiers. Such pensions are regulated by C. S. s. 5148.
WIDOWS OF CONFEDERATE SOLDIERs-C.

89 protects the emblem of the American Legion
by any person who is not a member of the
same
of
the
the
use
by prohibiting
Legion.
WORLD WAR VETERANS-C.

State v. Parker (1890) 106 N. C. 711, 11 S. E. 517.
'Koonce v. Wallace (1859) 52 N. C. 194.
C. S. ss. 2500, 2503.
9
Laney v. Mackey (1907) 144 N. C. 630, 57 S. E. 386.
103[aggett v. Roberts (1893) 112 N. C. 71, 16 S. E. 919.
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C. 110 prohibits the furnishing of dead bodies of soldiers of the World War
to medical schools, under C. S. s. 6786.
C. 119 authorizes the county commissioners to appropriate the sum of $25
toward the burial expenses of soldiers of the World War who die in the county,
and whose burial is not otherwise provided for. This is somewhat similar to the
provision for the burial of Confederate soldiers. C. S. s. 5167.
WORLD WAR VETERANS' LOAN AcT-C. 190 provides for raising a fund for
the purpose of loans to soldiers of the World War. The administration of the
fund is placed in the hands of a board of advisers, composed of the secretary of
state, the commissioner of agriculture, the attorney general, and the state treasurer, who shall appoint a competent person to manage the fund, known as the
"Commissioner of the Veterans' Loan Fund."
Those entitled to loans from this fund must have been in the actual service
for more than sixty days between April 6, 1917, and November 11, 1918. They
must have been residents of the state at the time, and must have been honorably
discharged from the service, or retired, or be in active service. They must also
have complied with the regulations of the act of 1921, c. 198, as to registration of
discharge in the register's office, and must file a copy of such discharge and registration with the application for loan.
Loans shall not exceed $3000 to any one person, and shall not exceed 75 per
cent of appraised value of the real property offered as security. The loans shall
bear interest at six per cent, and be payable in not more than forty equal semiannual installments. Applications for loans must be made on or before January
1, 1929.
The act provides for the issue and sale of state bonds to the amount of
$2,000,000, for the purpose of creating the loan fund. But the act is not to take
effect until it has been submitted to and approved by the popular vote at the general
election in 1924.
PENSIONS EXEMPTED FROm TAXATIoN-C. 259 exempts from taxation pensions or other compensation to soldiers of the World War.
A .C.M.

MORTGAGES
Trustees of the societies named in C. S. 6536, in addition to the power therein
conferred to hold and sell property, are also authorized to execute mortgages and
deeds of trust on such property. (C. 257.)
DISCHARGE OF MORTGAGES-C. 195 amends C. S. s. 2594, subs. 2, by enacting
that when the mortgage or deed of trust provides for the payment of money and
does not recite a note secured therein, the exhibition of the mortgigc or deed of
trust with an indorsement of payment or satisfaction is sufficient to authorize its
cancellation.

STATUTORY CHANGES IN N. C. LAW IN 1923
C. 192, s. 1. A new subsection is added to C. S. 2594, to the effect that the
conditions of mortgages, deeds of trust and other instruments securing the payment of money, are conclusively presumed to have been complied with and the
debt paid, as against creditors or purchasers for value from the mortgagor or
grantor, after the expiration of fifteen years from the date when such conditions
should have been complied with according to the terms of the instrument, or from
the maturity of the last installment of the debt or interest secured. The secured
creditor may prevent such presumption by filing with the register of deeds an
affidavit, stating the amount unpaid or in what respect the conditions have not
been complied with. The register of deeds shall record the affidavit and enter on
the margin of the record of the original instrument the filing of the affidavit and
the place where it is recorded.
Instead of filing the affidavit, the secured creditor may enter on the margin
of the record of the original instrument any payment made on the debt secured,
and state the amount still due. This enti-y is to be signed by the creditor and witnessed by the register of deeds. This new subsection does not apply to railroads.
The mortgagee or trustee, in case of foreclosure of a mortgage or deed of
trust, is required to enter upon the margin of the record of the instrument the
date when, and the person to whom, the conveyance under foreclosure was made.

(s. 2.)
Mortgagees and trustees exercising the power of sale under a mortgage or
deed of trust are required to file an account with the clerk of the superior court
of the county in which the land is situated, as is required of commissioners to
make sale for partition. (s. 3.) This requirement is found in C. S. s. 765.
This act, (c. 192,) goes into effect on the first day of January, 1924.
The statute creating a presumption of payment or satisfaction as to specialties
1
and simple contracts within ten years after the cause of action shall have accrued,
and the statute creating within ten years after forfeiture of the mortgage or last
payment on the same, against the mortgagee a presumption of payment and against
the mortgagor a presumption of abandonment of the right of redemption within
ten years after right of action accrued were repealed by enactment of the Code of
3
Procedure in 1868.2 This presumption under the statute was rebuttable, but
whether the presumption was rebutted or not was for the court and not for the
jury.4 Since the enactment of the Code of Procedure and prior to the present act
there was no statute of presumptions, 5 the statute of limitations having taken the
place of the former statute of presumptions.6
L. P. M.
11826, c. 28, s. 1, R. C. c. 65, s. 18; Spruil v. Davenport (1845) 27 N. C, 663.
'1826, c. 28, s. 2, R. C. c. 65 s. 19; Roberts v. Welch (1852) 43 N. C 287 an interesting case wherein
Ruffin, C. 3. traces the history of the presumption of payment in the Engiish decisions.
3Ray v. Pearce (1881) 84 N. C. 485.
4 Grant v. Burgwyn (1881) 84 N. C. 560. See also Long v. Clegg (1886) 94 N. C. 763; Cox v. Brower
(1894) 114 N. C. 422; 19 S. E. 365.
OBoone v. Peebles (1900) 126 N. C. 824; 36 S. E. 193.
$Brown v. Harding (1916) 171 N. C. 686; 69 S. E. 222.
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MOTOR VEHICLES
CERTIFICATE OF TITLE-The chief purpose of c. 236 is to protect the title to
motor vehicles in North Carolina.
The chief features of the machinery by which this purpose is to be achieved
are: (1) the requirement that every owner of a motor vehicle procure from the
Secretary of State a certificate of registration which must at all times be in the
possession of the operator of a motor vehicle in the state, subject to the inspection
of a peace officer, and which must be returned to the Secretary of State within
ten days after a transfer of ownership, together with the name and address of the
transferee and the date of transfer, to be filed in the office of the Secretary of
State; (2) the requirement that every owner of a motor vehicle procure from the
Secretary of State a certificate of title containing an adequate description of the
motor vehicle and a statement of the liens and encumbrances upon it, which, upon
every transfer of ownership, must be indorsed to the transferee with a warranty of
title and a statement of any liens and encumbrances existing at the time of transfer,
and which must be presented by the transferee to the Secretary of State within
ten days in order to secure a new certificate; (3) the requirement that the sheriff
of every county and the chief of police in towns of over 10,000 people, report any
theft of motor vehicle to the Secretary of State who is required to distribute these
lists each month among said officers, and to check the motor and serial number on
every motor vehicle sought to be registered, against the lists in his possession.
Special provisions are made for dealers and manufacturers, and second hand
dealers are required to have special licenses.
The chief measures of enforcement are: (1) the authorization of the Secretary of State to appointment of special deputies who, with the existing officers of
the law, shall have police power and authority throughout the state to arrest any
person violating the act in his presence and to see that the provisions of the act
generally are complied with, (2) the setting aside of all revenue derived from the
act as an auto theft fund to be used by the Secretary of State in enforcing the act.
Perhaps the best estimate of the effectiveness of this act is seen in the
anfiouncement of automobile theft insurance officials of a willingness to reduce
their rates ten per cent when the act goes into effect on October 1st.

OPERATION OF AUTOMOBILE-C. 202 makes it a misdemeanor for any owner
or person in charge of a motor vehicle knowingly to permit anyone under sixteen
years of age to operate it along any public street or highway in North Carolina.
This provision considerably strengthens C. S. s. 2614.
UNIFORM LICENSE TAX FOR MOTOR VEHICLES-C. 241 strikes out that part of

c. 163, 1923, which provided for a license tax on motor vehicles in Rutherford
county equal to fifty per cent of those paid to the state.
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The purpose of this act is to make the motor vehicle license tax uniform in
North Carolina, prevent excessive burdens on particular localities, and devote the
proceeds of the tax to the construction and maintenance of a system of state
highways.
STOP LAw-C. 255 makes it a misdemeanor for any person operating, a
motor vehicle on a public road to fail to stop within fifty feet of every railroad,
before crossing, unless there is a gate or a watchman.
This law will probably cause a great deal of inconvenience, if enforced, and
save a great many lives. That it is a good measure temporarily will probably be
admitted. Whether it will be a good measure permanently is yet to be worked
out on a balancing of the factors involved.
A.C.
NEGOTIABLE INSTRUMENTS
C. 72 amends the Negotiable Instruments Law (N. I. L.) s. 4, C. S. s. 2985
in one important respect in order to conform with banking experience and the
recommendation of the Federal Reserve Bank of Richmond.' There are in common usage today many kinds of provisions in negotiable paper for the purpose ofaccelerating maturity. Thus the principal amount may be made payable in installmuents with the provision that upon default in payment of any installment or of
interest, the whole shall become due. 2 Or notes may be issued in a series to fall
due on successive dates and each note stating that if one is dishonored, the whole
series is payable at once.3 Other examples are found in "chattel notes," 4 which
contain provisions to protect the seller of goods under a conditional sale. If the
note provides that the amount shall be payable at a fixed date or sooner at the
demand of the holder if he deems himself insecure, the courts have generally held
that such provisions destroy negotiability. 5 If the ultimate time of payment can
be ascertained from the face of the instrument and payment can be accelerated
only by the performance of an act regularly incident to the collection of the paper,
it would seem that all these provisions should be upheld. 6
The amendment makes valid another type of acceleration provision used
largely by banks, and which bankers looked upon as valid, although the majority
of courts thought otherwise. 7 Suppose that collateral is deposited as security for
the payment of a note, which contains a provision that if the value of the securities
declines so as to render the holder insecure, the holder may require the maker to
deposit other collateral, and upon failure to comply, the holder may declare the
1 The Tar Heel Banker, April 1923, p. 14.
2 N. I. L. sec. 2 (3), C. S. sec. 2983 (3).
3 Chicago Ry. Equipment Co. v. Merchants Bank (1890) 136 U. S. 268 is an example.
See note 3, supra.. Also Whitlock v. Lumber Co. (1907) 145 N. C. 120, 58 S. E. 909.
'Bank v. Bynum (1881) 84 N. C. 24.
'This is the argument made by Zechariah Chafee, Acceleration Provision in Time Paper, 32
Rev. 746.
TStrickland v. National Salt Co. (1911) 79 N. J. Eq. 182, 81 At]. 828; National Salt Co. v.
(1903) 122 Fed. 40. But see National Salt Co. v. Iigraham (1906) 143 Fed. 805. For further
Mr. Chafee's article cited in note 6, supra. This article is the best discussion of this subject
and Mr Chafee argues for the negotiability of time paper with acceleration provisions.

Harv. L.
Ingraham
cases see
available,
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instrument due at once. It has been argued that such a provision violates three
formal requisites of negotiability, certainty of time, certainty of amount and the
rule against the promise to do anything but pay money. But such a provision makes
it more certain that the holder will receive the full face value of the instrument,
and under the N. I. L. a note payable "on or before" a certain date is not rendered
non-negotiable.8 Further the purpose of the additional promise is to secure the
payment of the money and protect the holder from the risks of the maker's insolvency. The provision makes the note more valuable as a substitute for money, and
the amendment brings the law of North Carolina into line with business practice.
The amendment also provides that provisions waiving notice of protest, notice
of dishonor and agreements to be bound notwithstanding any extension of time,
shall not affect negotiability. It seems that this merely makes more certain what
was already understood to be the law. 9
R. H. W.
POLICE REGULATIONS
OPTOMETRY-The purpose of c. 42 is to raise the standards of the practice of
optometry in North Carolina. Its chief effect upon C. S. s. 6687 is the requirement of two years attendance at a recognized optical college, eliminating the option
of two years under a registered optometrist, the raising of the examination fee
from $10 to $20, and the raising of the compensation of the Board of Examiners
from $5 to $10 for each day spent in the duties of the office.
PHARMAcY-The chief effect of c. 82 upon C. S. s. 6653 is to allow the State
Board of Pharmacy to elect as secretary-treasurer, one who is not a member of the
Board. This appears to be a wise provision in view of the growing activities of
the Board, for which a purely pharmaceutical training is hardly adequate
preparation.
The effect of c. 74 upon C. S. s. 6656, is to make more effective the provisions
of Art. 3, C. S. c. 110, by directing any member of the Board of Pharmacy, or any
person appointed by the Board to investigate and prosecute violations of the afore
mentioned article, in addition to the Secretary of the Board; and by making a
certificate under oath by the secretary of the Board competent and admissible as
evidence in any court of the state, that a person charged with a violation of such
law is not duly licensed.
OPEN AND EXPOSED WELLS-C.

125 appears to be a sensible regulation making

it a misdemeanor to leave open and exposed a well, the use of which has been
discontinued, with certain qualifications.
FERaEs-The purpose of c. 133 is to throw added safeguards around the
transportation of life by ferries. Anyone owning and operating a public ferry is
required to have a steel or iron chain or gate fastened across the entrance and exit
8

N. I L. sec. 4 (2), C. S. 2985 (2).
9N. I. L. sec. 109, 110, 111, 159; C. S. 3091, 3092, 3093, 3141.
N. C. 526, 86 S. E. 360.

See Bank v. .ohnston

(1915)
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from the beginning to the end of the voyage. A violation is a misdemeanor and
would probably affect the question of negligence in an action for damage to person
or property caused thereby.
Ticxs-C. 146 purposes to eradicate the cattle tick in North Carolina by
systematic dipping of all cattle or horses infested with or exposed to it, and provides machinery to that end. It reenforces C. S. s. 4688(3), and C. S. s. 4873,
which shctions have been construed and upheld in State v. Railroad,' State v.
Tanner,2 State v. Hodges.3
FIRE-EsCAPES-C. 149 extends the scope of the Fire-Escape Law, (1) by
requiring plans for theaters, opera houses, moving picture shows, and other like
places for amusement, to be submitted to the Insurance Commissioner for approval
before construction is begun, (2) by decreasing to ten the number of people
required to be employed within a building before it is within the terms of the act,
and (3) by bringing those buildings where people are "allowed or accustomed to
assemble or accommodated" within the terms of C. S. s. 6085 along with those in
which people are "employed." C. S. s. 6083 is made more flexible, and gives a
wider discretion to the Insurance Commissioner, but makes no radical changes.

FISHING-C. 154 simply restores C. S. s. 1966 with the view of protecting
menhaden fishing, within the waters of North Carolina, against non-residents of
the state.
FIsHERIES CommIssION-The effect of c. 168 is to increase the membership
of the Fisheries Commission Board from five to eleven and regulate the manner
of their appointment, transfer to it the property held by the former board and
confer upon it the same powers and duties, with the idea of infusing new life into
the work.
COTTON Gis-C. 167 defines a public cotton gin and requires the owner or
operator thereof to mark serially each bale ginned, and makes failure to do so a
misdemeanor. It simplifies the work of inspection and the collection of the tax
provided for in C. S. s. 4911 and C. S. s. 4922.
INSPECTION OF HosPITALS-The effect of c. 173 is to add "hospitals and sanitariums, public and private" to the institutions subject to inspection by the State
Board of Health under C. S. s. 2277.
FERTILIZERs-The

purpose of c. 182 in requiring -the sources of nitrogen or

ammonia, required by C. S. s. 4690 to be attached to all fertilizers sold in the state,
to be divided into two classes; mineral and organic, is to make it easier for the
fertilizer analyst to check the guaranteed analysis, and thereby further promote
4
the original purpose to protect the public against the sale of worthless fertilizers.
1 (1906) 141 N. C. 846, 54 S. E. 294.
(1912) 158 N. C. 630, 74 S.. E. 458.
(1920) 180 N. C. 751, 105 S. E. 417.
' State v. Oil Co. (1911) 154 N. C. 635, 70 S. E. 741.
2
3
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A slight variability is allowed from the guaranteed analysis to protect the
manufacturer from influencing factors which he cannot control. The permission
to substitute one or more materials of equal agricultural value serves the convenience of the manufacturer without lessening his obligation.
Failure of the manufacturer to comply with these requirements subjects him
to a penalty in favor of the purchaser for one-fourth the purchase price in addition
to the remedies provided in art. 2, C. S. c. 84.
BOLL WEEVIL-C. 194 authorizes the State Commissioner of Agriculture to
purchase calcium arsenate and distribute it at cost among the farmers, with the
purpose of aiding to combat the boll weevil.
GINSENG-C. 199 supplements C. S. s. 4510, relative to the digging of ginseng,
and C. S. s. 4528, relative to the larcency of ginseng, by requiring an accurate
record to be kept of all the details relating to the transaction of purchase and sale,
and making failure to do so a misdemeanor.

AUCTIONEERS-C. 243 takes auction sales of jewelry and silverware, and
auctioneers engaged in such sales out of the provisions of C. S. s. 5000; makes
two years bona fide residence a pre-requisite to application for a license; requires
the license to be procured from the Insurance Commissioner instead of from the
Board of County Commissioners; raises the bond required to $5000 and the license
fee to $200. The Insurance Commissioner is given the power to revoke a license
for failure to comply with the terms of the act, or for other cause. Violation of
the act is made a misdemeanor punishable by fine, imprisonment, or both. This
act is in the interest of the security of the business and transactions involved, and
its provisions will go a long way to achieve it.
A.C.
PROBATE AND REGISTRATION
VALIDATING Acs-C. 17 validates the probate of any mortgage or deed of
trust given to secure indebtedness to a bank, where the probate was taken prior to
January 1, 1923, by a probate officer who was at the time a stockholder or director
in the bank. This does not affect pending litigation. A provision for a similar
purpose is found in C. S. s. 3345.
C. 61 validates the probate of deeds, etc., taken by a notary public, who was
at the time interested as trustee, or was at the time holding some other office.
This takes effect from the date of ratification, March 2, 1923, and does not affect
pending litigation. This should be considered as an addition to C. S. s. 3344.
C. 215 validates certain probates and allows the records to be read in evidence.
The first section is not very clearly expressed but the intention seems to be, that
when any instrument required or allowed to be registered prior to January. 1,
1869, appears upon the record to have been registered without probate or upon a
defective probate, the record may be read in evidence. This probably means that
the registration must have been before the date mentioned.
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S. 2. provides that where an instrument required or allowed to be registered
appears upon the records, bearing date prior to 1835, and executed by any person
residing out of this state and within the United States, and the probate thereof
was taken by some person authorized by the laws of this state to take probates
prior to 1835, but no proper official certificate appears as to the official character of
the person taking the probate, and no order of registration was made by a court
or judge of this state having jurisdiction to make such order, such probate and
registration are declared to be valid, and the instrument so registered may be read
in evidence. This act does not apply to pending litigation nor affect vested rights.
These two sections should be considered as amendments or additional sections
to C. S. c. 35, art. 2 and C. S. s. 65, art. 4.
A. C. M.
PROHIBITION
C. 1, The Turlington Act, makes some important changes in the prohibition laws
of the state and is intended to make the state law conform more nearly to the
Volstead Act.
S. 1. The words "liquor" and "intoxicating liquor" are defined to include
generally any spirituous, vinous, malt, or fermented liquors containing one-half of
one per cent or more of alcohol. This changes C. S. ss. 3368, 3387.
S. 2. This forbids any person to "manufacture, sell, barter, transport, import,
export, deliver, furnish, purchase, or possess intoxicating liquor except as authorized in this act," and requires a liberal construction to prevent the use of intoxicating liquor as a beverage. Liquor for non-beverage purposes and wine for sacramental purposes may be acquired and used as provided in the Volstead Act. This
changes C. S. ss. 3367, 3373, 3374, 3375, 3376, 3378, 3379, 3384, 3385, 3386.
Whether a permit, as provided in C. S. ss. 3394, 3395, 3396, is still required, quere.
S.3. Any manner of advertising liquor is forbidden; and s. 4 makes it unlawful to advertise, manufacture, or sell any appliance, substance or formula intended
for use in the unlawful manufacture of liquor, or to have in possession any liquor
or property for the manufacture of liquor, intended to be used or which has been
used for that purpose in violation of this act. These are new provisions. S. 5
prohibits soliciting or receiving orders for liquor, substantially as in C. S.s. 3370.
S.6 authorizes an officer who discovers any person in the act of transporting
liquor in violation of law, to seize the liquor and the vehicle in which it is transported and to arrest the person in charge. It provides for the trial of the person
arrested, the destruction of the liquor seized, and the forfeiture of the vehicle.
This is more in detail than C. S.ss. 3403, 3404, 3405, and provides for the protection of the rights of innocent third persons in the vehicle seized, according to the
construction placed upon the former law. 1 See also s. 11. In order to prevent
vexatious interference by an officer a proviso is added, that no officer shall "search
I Skinner v. Thomas (1916)

171 N. C. 98, 87 S. E. 976.
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any automobile or other vehicle or baggage of any person without a search warrant
duly issued, except where he sees or has absolute personal knowledge that there
is intoxicating liquor in such vehicle or baggage."
S. 7. No person may claim the privilege of refusing to testify as a witness in
regard to any violation of this act on the ground that it would tend to incriminate
him. C. S. s. 3406. S. 8. In case of a sale and delivery thereof by a carrier, the
venue for the prosecution may be in the county of delivery, or where the sale was
made, or from which the shipment was made. This changes C. S. s. 3369. Separate offenses for the violation of this act may be included in the same warrant or
indictment, and the defendant may be tried on all at one trial; and it is not necessary to name the purchaser in a prosecution for a sale, but the court may direct a
bill of particulars. Ss. 9 and 16. See C. S. ss. 3383, 4622.
S. 10. The possession of liquor is made prima facie evidence that it is kept
for the purpose of sale; but it is not unlawful for a person to have liquor in his
private dwelling, occupied and used by him as his dwelling only, provided such
liquor is only for his own personal consumption and for his family and bona fide
guests. This changes C. S. ss. 3379, 3384, 3385, 3386. The rule as to prima facie
evidence is the same, but the quantity in possession is not limited as under the
former law.
S. 12. The search and seizure law, as contained in C. S. 3380, is changed to
conform to the new regulations which prohibit the possession of any quantity of
liquor, except as authorized by the act. The duties of solicitors in making investigations, (s. 13) and the power of justices of the peace and other officers to subpoena and examine persons who are unwilling to give information, (s. 25) are the
same as in C. S. ss. 3371, 1800.
The regulations as to social clubs, (s. 14), records to be kept by transportation companies, (s. 15), serving liquor with meals, (s. 17), sale by druggists,
(s, 18), grain alcohol to be used for medical preparation or scientific purposes,
(s. 19), wine for sacramental purposes, (s. 20), are substantially the same as in
the former law. See C. S.ss. 3372, 3377, 3382, 3390, 3391, 3392, 3393. Sheriffs
are required to seize and destroy distilleries and fees are fixed for such seizure.
Ss. 21, 22, 23, 24; C. S. ss. 3398, 3399, 3401. Cider and vinegar may be made
under this act. S.19.
Violations of the law are punishable as prescribed in the former law. Ss. 26,
27; C. S. ss. 3409, 3410. But if a person has been punished under the federal
law, he shall not be punished again under the state law fof the same offense. This
changes the construction placed upon the former law.2
All laws in conflict with this act are repealed except local statutes. S. 28.
The act took effect from its ratification, March 1, 1923, and in April the Supreme
Court held that it did not affect prosecutions pending under the old law, but was
prospective in its effect.3 Certain sections of the former law do not seem to be
3

State v. Harrisot, (1922) 184 N. C. 762, 114 S. E. 830.
State v. Foster (1923) 185 N. C .... , 116 S. E. 561.
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included in the new law, but whether or not they are still in effect would depend
upon whether there is any conflict. C. S. s. 3381, unlawful to handle draft connected with receipt for liquor; ss. 3388, 3389, ordering in fictitious name or allowing use of name; s. 3407, allowing distillery on land, these might still be in force;
while s. 3408, as to effect of federal license, would be no longer necessary.
A .C. M.
RAILROADS
LOST PROVINcEs AcT-The purpose of c. 116 is to bring the counties of
northwestern North Carolina known as the "lost provinces" into closer touch with
the rest of the state, by authorizing state construction of a railroad which, in connection with existing railroads, will constitute a trunk line from northwestern to
eastern North Carolina, for the transportation of persons and freight; and to aid
in the completion and construction of certain railroads in northwestern North
Carolina in which the state already has a pecuniary interest.
A committee is appointed to organize under C. S. c. 67, as the Appalachian
and Western North Carolina Railroad Company, and to have the powers and
duties therein given.
This policy was recommended by the special commission authorized by 1921
c. 148. The need for it is clear, and the wisdom of it will hardly be doubted.
147 removes the surcharge
any two points within the
between
of fifty per cent on Pullman car transportation
state, previously collected pursuant to a ruling of the Interstate Commerce Commission. This is clearly within the power of the state, and has been observed by
carriers since its passage.
SURCHARGE ON PULLMAN TRANSPORTATION-C.

TRESPASS ON ROLLING STOCK-C. 213 makes a trespass on a locomotive, car,
or other rolling stock, operated in any manufacturing or transportation business,
a misdemeanor after verbal notice. It adds criminal liability to any existing civil
liability for trespass, and partly duplicates C. S. s. 3505. While it may have some
effect on questions of negligence, it will hardly be construed to prevent recovery
by the trespasser for injury odcurring to him where the trespass is not the proximate cause of the injury.

245 makes the granting
or completing work on railroads
amended by 1921 c. 184, discreobligatory as heretofore. This
appeal from an abuse of discre-

EXTENSION OF TIME FOR COMPLETING RAILROADS-C.

of any extension of time for beginning, renewing,
within the state, provided for by C. S. s. 3457 as
tionafy with the Secretary of State, instead of
suggests the question whether there would be any
tion, and if so, whether there would be a remedy.

239 is an admirable
provision authorizing the Corporation Commission to appoint a special agent to
study the movement of less than carload shipments of freight between points in
PROVISION FOR LESS THAN CARLOAD SHIPMENTS-C.

THE NORTH CAROLINA LAW REVIEW
this state, especially in transfers from one railroad to another and in shipments
through concentration points on the same railroad. This study is to furnish the
basis for regulations by the Corporation Commission under the authority given it
in Art. 3, C. S. c. 21, with a view to the elimination of unreasonable delays in
such shipments.
A.C.
SCHOOLS
C. 136. A revision and codification .of the public school law is made as
previously contained in C. S. c. 95 and amending statutes passed since 1919. The
codification is accurately and carefully done under the direction of Dr. E. C.
Brooks, the then Superintendent of Public Instruction. The result is a more convenient arrangement of existing statutes and a reduction of the Public School Law
into smaller compass. It is not proposed here to review in detail the work so
competently done, but some of the new provisions and new ideas that underlie
the act may be profitably noticed.
The act begins with an "Introduction" containing the provisions of the Constitution on Education and Schools. The Public School Law proper is divided into
two chapters and forty-four articles. Chapter 2 contains three articles from the
Consolidated Statutes left unaltered. Chapter 1 contains 40 articles giving the
revised and codified matter divided into six parts.
Part I, ss. 1-9 is devoted to "Interpretation." S. 1 provides for a general
and uniform system of free schools and for the separation of the races in the
schools. The remaining sections of Part I are definitions. S. 3 specifies the five
classes of "districts." S. 4 defines and classifies the three types of schools. S. 5
defines the school officials. S. 9 divides the revenues of the state for school maintenance and support into three funds, (1) State Literary Fund; (2) Special
Building Fund; (3) State Public School Fund.
Part II deals with County Boards of Education, their Duties, Powers and
Responsibilities. The County Board is the most important agency for the administration of the law, as the county is the leading territorial subdivision in educational administration. In the five articles constituting this part, therefore, the
machinery of school administration is developed. The county Board has the
direction and supervision of the school system of the county (art. 3) ; selects the
school officials as they are responsible to it (art. 4); provides for the erection,
repair, and equipment of school buildings (art. 5) ; and creates and consolidates
school districts. The county-wide plan of organization is probably based upon the
Guilford County School Law which was sustained by the Supreme Court in a
decision last November and which seems to have given rise specifically to s. 73a of
the law. 1
'Pub. Loe. Laws 1921 e. 131; Coble v. Comrs. (1922) 184 N. C. 342, 114 S. E. 487.

This case forms

the occasion for an article by Professor A. C. McIntosh, 1 N. C. Law Rev. 88, on Special Tax School
Districts in North Carolina.
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Parts III and IV deal respectively with the county superintendents, the chief
executive official of the County Board, and with School Committees. Part V has
for its subject matter Teachers and Principals.
Part VI treats the Revenue for Public Schools in four arts., 13-16. It is the
duty of the county board of education to estimate the amount needed for a six
months school term, and of the county commissioners to provide the necessary
funds. In May of each year the county board makes up the "May budget," the
school budget for the next ensuing year, which they present to the county commissioners on June 1st and which provides three separate school funds, (a) a
salary fund, (b) an operating and equipment fund, (c) a fund for the repayment
of all notes, loans, and bonds. The duty of levying sufficient rates to raise the
required sum rests with the county commissioners (art: 13). Art. 14 introduces a
change of procedure when the two boards disagree. Under the former law in
2
such a case the county board proceeded by mandamus against the commissioners.
The new act provides that in case of disagreement the boards shall sit in joint
session, each board having one vote and in the event of a tie the clerk of the
superior court shall act as arbitrator and cast the deciding vote. Each board may
appeal to the superior court, and the county commissioners have the right to
demand a jury trial "as to the amount of the teachers salary fund and the operating and equipment fund." The constitutionality of the present provision is perhaps not free from doubt and will of course be tested in the courts, but it will
probably be sustained on the reasoning of prior cases. 3 But granting its constitutionality, its wisdom is open to doubt. The law attempts to place an undivided
responsibility for the budget upon the county board, and an undivided responsibility for the provision of the funds on the commissioners. The former law
recognized this. When the budget had been made, the duty of the commissioners
*was direct and enforcible by.law. Under the new law, the commissioner's duties
begin while the budget is still imperfect, and not only is the budget to be discussed
between the two boards, but a third factor, the clerk of the court, a member of
neither board, is introduced with the effect of complicating the problem, and his
vote alone determines the controversy and the attitude of both boards. Art. 15
treats of the duties of county treasurer as 'treasurer of the public school funds of
the county. Art. 16 as to Fines, Forfeitures, and Penalties, is wholly from the
.Consolidated Statutes.
Part VII treats of Local Tax Elections for Schools. See Professor McIntosh's
article already referred to.
Part VIII deals with Bonds and Loans for School Houses.
Part IX with Vocational Education and Farm Life Schools.
Part X with Text-Books and Public Libraries.
Part XI with Compulsory Attendance on Schools.
2Board of Education v. Corers. of Alaonacc (1919) 178 N. C. 305, 100 S. E. 698.
3nmi~h v. School Trustees (1906)

141 N. C. 143, 53 S. E. 524; Woodall v. Highway Corers. (1918)

176 N. C. 377, 97 S. E. 226; Coble v. Coers. of Guilford (1922)
I N. C. Law Rev. 88.

184 N. C, 342, 114 S. E. 487: and see
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Part XII with the Power of the State Board of Education to Regulate Degrees
and to License Commercial Schools.
Part XIII contains provisions as to the observance of special days and here
also is inserted the Flag Law.
Part XIV deals with Laws Repealed.
Chapter II, the old unchanged provisions of the Consolidated Statutes, has to
do chiefly with the State Board of Education and the Physical Examination of
Pupils.
AMERICANISM TO BE TAUGHT--C. 49 provides for teaching "Americanism"
in public schools. "Americanism" includes respect for law and order, respect for
the national anthem and flag, duties of good citizenship, character and ideals of the
founders of the country, a standard of good government and the constitution of
the state and nation.
EQUALIZING FUND--C. 141 appropriates annually from the State Public
School Fund $1,250,000 for an equalizing fund (see under Appropriations) to be
distributed by the State Board of Education in accordance with rules prescribed.
SPECIAL TAX SCHOOL DISTRICTS VALIDATED--C. 135 enacts that where an
election has been held for a special school tax in any district, proposed district, or
portion of a district, and a majority of the qualified voters voted for it, and the tax
has been levied and collected, and no competent court has held the election, the tax,
or the organization of the district invalid, all proceedings with reference to the
holding such election are declared valid.- And the school district so constituted
is created a body corporate, unless it has since been annexed to another district or
the special tax has been revoked by popular vote.
This act is probably intended to correct the irregularities in special tax elections in school districts, considered in some recent cases. 4 It would seem to be
sufficient for this purpose, and the school district exists by reason of the proper
county authorities constituting it a district, even without a special tax; but whether
the act itself can make it a special tax school district by declaring it a body corporate might be subject to question under the Constitution, Art. 2, s. 29.
BOARD OF TRUSTEES OF STATE COLLEGE ENLARGED--C.

47 increases the num-

ber of trustees of the North Carolina State College of Agriculture and Engineering

to sixty with an executive committee of seven selected by the trustees from their
own number and subject to meet at the call of the Governor of the state who is
designated as the presiding officer of all meetings of the trustees, or at the call of
the president of the board of trustees. The board of trustees is elected by the
legislature as are the trustees of the University. In respect to the powers of the
trustees the statute follows pretty closely the statute governing the University.
C. S. c. 96, art. 1.
L. P. M.
'See 1 N. C. Law Rev. 88.
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STATE OFFICERS
STATE GEOLOGIST-C. 214 amends C. S. s. 6117 by adding the provision that
the term of office of the State Geologist shall expire with that of the Governor, and
his successor shall be appointed by the incoming Governor with the advice and
consent of the Senate, to hold office for four years.
SOLICITORs-C.

157 places the solicitors of the several judicial districts on a

salary basis instead of on the fee system. The amount of the salary is $4500 a
year, payable monthly out of the state treasury, with $750 additional for expenses.
This changes C. S. ss. 3890, 3891.
Clerks of the superior court are to tax the fees of solicitors as heifetofore
existing in the bill of costs, to be paid into the school fund of the county; but such
fees are not to be taxed where the county is liable for costs, or when the defendant
is assigned to work on the roads of the county where he is convicted.
This act takes effect on September 30, 1924.
Other state officers are mentioned in the discussion of the various subjects with
which their duties are connected.
A. C. M.
STATE ROADS
C. 160 amends the State Road Law. 1921, c. 2, in several particulars, by
enlarging the powers of the State Highway Commission.
USE OF ROADS-S. 1 amends s. 10 (e), of the former law by authorizing the
Commission to make rules and regulations for the use of the highways and to
prevent their abuse, and a violation of these regulations is made a misdemeanor.
Under this power the Commission has made and published certain regulations as
to the use of the highways.' It also adds two subsections, (f) to regulate structures along the state highways, e.g. telephone poles. signboards, fences, etc., which
may render the use of the highway more hazardous; and (k) to regulate and close
grade crossings and to construct highways so as to avoid grade crossings.
CONTRACTOR'S CLAIMS-S. 3. Claims against contractors working on state
highways must be presented in writing to the State Highway Commission within
six months after the completion of the work or they will be barred. (Amending
1921, c. 2, s. 15.)
CONNECTING WITH STREETS-S. 4 amends s. 16 of the former law, regulating
the cqnnecting of highways with improved streets, by substituting a new section
with some modifications of the old section.

GRADE CROSSINGS-S.

5 provides for eliminating grade crossings. The Com-

mission may, after notice to the railroad and a hearing of the question, order grade
crossings to be eliminated, or may, when it determines that safety devices are a
sufficient protection, order the adoption and use of such devices. Provision is
I For effect of such regulations, see State v. Dudley (1921)

182 N. C. 822, 109 S. E. 63.

THE NORTH CAROLINA LAW REVIEW
made for an apportionment of the expense involved and for the doing of the work
by the Commission or by the railroad. Exclusive jurisdiction of grade crossings
and safety devices upon the state highway system is given to the State Highway
Commission, with the right of appeal from its decisions as in case of appeals from
the Corporation Commission. The regulation of grade crossings was formerly
under the control of the Corporation Commission.2
MATERIALS FOR CONSTRUCTION-S. 6 amends s. 22 of the former law which
gives to the Commission the right of eminent domain to acquire materials for the
construction and repair of highways, by providing that general and special benefits
shall be set off against damages, and that all actions for damages for rights of way
shall be begun within six months from the'completion of the particular project.
A sinking fund to provide for the payment of highway bonds is provided for
in c. 188. See Bond Issues, supra. And c. 263 amends the law of 1921, c. 2, s. 27,
by providing that there shall be set aside from the taxes for roads a sufficient sum
to pay the interest on the bonds issued, and any interest or sinking fund payments.
The motor fuel tax is increased to three cents per gallon (s. 2). An additional
issue of $15,000,000 road bonds is authorized. (s. 3.)

L. P. M.
TAXATION
The Revenue and Machinery Acts are in most particulars the same as heretofore. The most important changes only are noticed.
REVENUE AcT-C. 4. The general collection of taxes payable to the state is
placed under the control of the Commissioner of Revenue, and this officer is mentioned in the act where such duty was formerly imposed upon the State Tax Commission or other officer.
The corporation taxes payable to the state are to be collected by the Commissioner of Revenue, and if such taxes are not paid by the first day of December,
he shall certify the same to the sheriff of the county where such corporation has its
principal office, who shall collect the same as other taxes and report to the

Commissioner. (s. 4.)
The same system as to the payment of tax on stock in a domestic corporation,
through the corporation itself instead of by the individual stockholder, is retained ;'
and a new provision is made as to stock in a foreign corporation. The individual
stockholder of any foreign corporation is not required to list or pay taxes on his
shares in this state, and the situs of such shares is declared to be where the foreign
corporation has its principal place of business. The constitutionality of this provision is now under investigation by the courts. (s. 4.)
INHERITANCE TAx-S. 6. The general provisions remain as heretofore. All
real and personal property subject to such tax includes "stocks and bonds of foreign
C. S. 1048; Tate v. R. R. (1915)

168 N. C. 523, 84 S. E. 808.

Grade crossing act of New Jersey

upheld in Erie R. R, Co. v. Bd. of Public Utility Comrs. (1921) 254 U. S. 394.
'Person: v. Watts (1922) 184 N. C. 499, 115 S. E. 336.
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or domestic corporations held or deposited either within or out of the state." (s. 6,
subs. 7. It also includes any interest in or income from property transferred by
deed, grant, sale, or gift, within three years of the death of the grantor, if the
property so transferred shall at the time of the transfer exceed three per cent of
the value of the estate; but the property so transferred shall not be subject to the
tax if in the possession of and owned by a purchaser for value at the time of the
death of the grantor. (s. 6, subs. 6.) The personal representative is required to
include such property in his statement of the estate. (s. 15.)
A new section is added (s. 14a) prescribing the duties of the clerk of the
superior court, requiring monthly reports of persons who have died leaving property, with the names of the personal representatives or those interested in the
estate. The clerk is also required to keep a record of settlements of inheritance
taxes, and fees are prescribed for such settlements. This is a substitute for ss. 17
and 19 of c. 34, acts of 1921.
LICENSE AND PRIVILEGE TAxEs-Schedule B. The only additions to these
taxes seem to be a tax imposed upon moving picture or vaudeville shows (s. 25),
and manufacturing, selling, or leasing moving picture films. (s. 26.) Certain
conditions for doing business within the state are imposed upon foreign mutual
fire insurance companies which insure only factories and mills. (s. 70.)
Schedule C. taxes are the same as in the former law. In the franchise tax
upon railroads it is declared that it is not intended to affect interstate traffic.

(s. 83.)
TAx-The income tax regulations have one or two changes from the
former law. The words "gross income," as applied to insurance companies or
associations paying a tax on their gross premium receipts, do not include, (a) the
net addition required by law to be made to the reserve fund for the business done
in the state during the tax year; (b) the amounts paid during the year to policyholders on policy and annuity contracts; (c) the tax paid on income may be
deducted from the amount of tax paid under s. 67, c. 34, acts of 1921, which is
substantially s. 70 of this act.
The deduction is omitted in case of taxpayers keeping regular books of
accounts, showing reserves for bad debts and contingent liabilities. Acts 1921,
c. 34, s. 306, subs. 9.
The changes made in exemptions are in s. 308, subs. 1, (b), which allows a
married man with a wife living with him an exemption of $2000, and also a person
who is head of a household and maintains the same and therein supports one or
more dependent relatives, $2000.
Subs. 1, (e), allows a fiduciary taxable under s. 205, b, of the income tax
law, an exemption of $1000, instead of the exemption which would be allowed the
deceased, if living; with a proviso that a surviving husband or wife is entitled to
exemption as provided in subs. 3, which allows the taxpayer an exemption for a
husband or wife or dependents who have died during the year.
INCOME
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A new subs. (f) is added, which allows a married woman whose husband's
net income exceeds $2000 and such exemptions as are allowed him for dependents,
an exemption of $1000.
A new section (309) is added, which provides that a non-resident who is
liable to income tax in the state of his residence and is also liable in this state for
income derived from sources in this state, is entitled to a credit for such proportion
of the tax payable by him in the other state as the income subject to taxation here
bears to his entire income taxable in the other state. But such credit is allowed
only when the other state grants a similar credit to residents of this state, or
imposes a tax upon the income of its residents derived from sources in this state
and exempts from taxation the incomes of residents of this state. No credit is
allowed on any income taxable here which is exempt from taxation in the other
state.
A new section (807) requires the Commissioner of Revenue to make monthly
reports of collections to the State Treasurer or State Auditor, or both. And
section 903a makes it the duty of the Commissioner of Revenue to construe the
tax laws, and his construction shall be most favorable to the taxpayer, and be
prima facie correct.
MACHINERY AcT-C. 12.
Instead of the State Tax Commission, composed
of the Board of Corporation Commissioners, under the former law, a State Board
of Assessment is created, consisting of the Commissioner of Revenue, the Attorney
General, and the Chairman of the Corporation Commission. The powers of this
board, in exercising supervision over the state tax system, are set forth in the act
and are substantially as they existed in the State Tax Commission. (ss. 1-8.)
The county commissioners are authorized to levy the county taxes allowed by
law, at any regular or called meeting in the months of July, August, or September,
after the valuation of property has been completed. (s. 9.)
The general regulations in regard to listing, collection and settlement of taxes
are the same as in the former law. The taxes are due on the first Monday in
October; and the county commissioners are authorized to fix discounts for payment or penalties for nonpayment of taxes. If any such are established, they
shall not exceed a discount of one-half of one per cent per month for taxes paid
during October and November, and a penalty of one-half of one per cent per
month for the months of February, March and April, the penalty not to exceed
one and one-half per cent. Any discounts and penalties adopted shall remain in
force as to the taxes of the year for which they were adopted. (s. 81.)
C. 41 makes a special provision for the taxes of 1922, by providing that on
taxes paid in the months of October and November a discount of one per cent shall
be allowed, and taxes paid in December, January, February, March and April
shall be the net amount, thus abolishing as to these the penalties for nonpayment.
The exemptions from taxation are the same as in the former law, with the
additional provision exempting the endowment and invested funds of churches and
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other religious associations, public libraries, incorporated colleges, academies, indus-

trial schools and seminaries when the income or interest from such funds is used
exclusively for religious, charitable, educational, or benevolent purposes. This is
different from the wording as to exemptions contained in Consolidated Statutes
and in the acts of 1921,2 and it was probably intended to cover the question presented in the recent case of Trustees of Lees-McRae Inst. v. Avery. 3
ASSESSMENT OF PRoPERTY-The statute provides a system for the quadrennial
assessment of property for taxation. (ss. 114-124.)
1. On the first Monday in April, 1923, and every four years thereafter, the
county commissioners are to appoint a resident freeholder as county supervisor.
In counties having an auditor, or similar officer, he may be the supervisor; and
where the chairman of the county commissioners is an all-time officer, he may be
supervisor.
2. The county supervisor has general supervision of the assessment of all real
property for taxation in the county, and he is to appoint an assistant in each township, and for cities and towns or in townships having a large proportion of property
he may appoint more than one assistant.
3. The county supervisor and assistants meet at the courthouse within ten
days after their appointment, and consider methods for securing a complete list
and valuation of property. The work of listing and assessing is to begin not later
than the first day of May and is to be completed not later than the first day of July.
4. All property is to be valued by the assistant supervisors, under the direction of the county supervisor. The assistant supervisors are to inspect all property
to be assessed, ascertain its true value, considering location, use, etc., and report
the assessed valuations to the county supervisor.
5. When the assistant supervisors have completed their reports, they are to
meet with the county supervisor and jointly review the assessments.
6. From the reports made, the county supervisor prepares a complete list of
all the property for each township and files it with the county commissioners.
7. The county commissioners constitute the board of equalization and review.
After the report of the county supervisor is filed, they shall meet to equalize
valuations, first giving ten days notice of the meeting by publication.
8. If the county commissioners, on the first Monday in April, 1923, determine
that the property in the county is already assessed at its true value, they may enter
such resolution on their minutes, and a new assessment need not be made.
P. H. W., A. C. M.
WILLS AND ADMINISTRATION
C. 14 amends 1921, c. 99, which amends C. S. s. 4139, in regard to the probate
of wills where the clerk is a subscribing witness or has an interest.
The act of 1921 provides that, where the clerk of the superior court is a subS. 7901; Acts 1921, cb. 38, s. 72.
3 184 N. C. 469 (1922) 114 S. E. 696.
2C.
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scribing witness to a will which is to be admitted to probate in his county, the
parties interested may file a petition before the clerk of any adjoining county for
the probate of the will, and the clerk of such county shall have jurisdiction to
have the will probated, recorded and filed in his office. A certified copy of the
will, together with the petition and probate, shall be filed with the clerk of the
original county and properly recorded. The clerk of the original county is then
authorized to issue letters to the personal representative, who may qualify and
administer the estate, and the title to the property shall be as valid as if the will
had been originally probated in such county. The new amendment makes this
method of probate apply not only to cases in which the clerk is a subscribing witness, but also where the clerk is a devisee or legatee, or has any pecuniary interest
in the property disposed of by the will.
While the amending statutes expressly refer to C. S. s. 4139, which authorizes
any executor to apply to "the clerk of the superior court, having jurisdiction," to
have a will admitted to probate, they more particularly affect ss. 1 and 2, defining
the jurisdiction of the clerk in administrations, and C. S. ss. 939, 940 and 941, as
to disqualifications. By s. 939, the clerk is disqualified to act, if he is subscribing
witness to a will, but this disqualification ceases when the will has been admitted to
probate. by another clerk; and the same result follows from the amending statute.
That the wife of the clerk is a subscribing witness also disqualifies the clerk, but
this is not affected by the amendment. This defect may be waived by the parties
interested, but the clerk cannot very well take the probate, when he is one of the
two subscribing witnesses. 1 The procedure would then be under the amended
statute, or by application to the judge, as provided in s. 941; and in either case,
the will, after probate, would be returned to the clerk of the original county to
!,roceed with the administration of the estate.
If the clerk has an interest in the estate under the will, he is disqualified by
s. 939; but this may be waived, and he may then proceed as if the defect did not
exist. 2 If this defect is not waived, what procedure is required? The recent
amendment says that petition may be filed and probate taken before the clerk of
any adjoining county, and when a certified return is made to the clerk of the
original county, he may proceed to appoint the personal representative. S. 941
provides that application may be made to the proper judge for an order to remove
the proceedings to the clerk of an adjoining county in the same district; or the
judge himself may make all necessary orders for the settlement of the estate.
There appears to be a conflict between the two statutes in this respect, unless the
recent amendment is limited to the mere fact of probate; but if that is all that is
meant, the imendment is not necessary, since the same result may be readily
obtained under the former statute. The appointment and qualification of the personal representative is as much a judicial act as any other order made in the
1C.
2

S. s. 940; Trenwith v. Smallwood (1892)
C. S. s. 940.

111 N. C. 132, 15 S. E. 1030.
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settlement of the estate; and to allow the clerk, who is interested, to proceed in the
matter without a waiver, would confer upon him the power to sit in judgment in
his own cause, contrary to the general policy of the law. 3 The obvious purpose
of the two amending statutes was to provide a simple and speedy method of
obtaining the probate of a will, when the clerk was disqualified, and this has been
done; but how far it was intended to change the former practice, if at all, in case
of interest, is not clearly shown.
C. 59 amends C. S. s. 4150, in regard to the probate of wills.
This section provides that the clerk may issue subpoena for witnesses to a
will and require their appearance before him, when they reside in another county
than that in which the will is offered for probate; or he may issue a commission
to take the deposition of such witnesses when they reside more than seventy-five
miles from where the will is to be probated. When the clerk finds as a fact that a
witness resides out of the county, and seventy-five miles or less from the place of
probate, and is unable to appear before him by reason of his physical condition,
he may order the deposition of the witness to be taken. The amending statute
adds after the words, "resides out of the county,"' the words "or inside of the
county," so that in case of physical disability of the witness, either within or outside of the county, and without regard to the distance, the clerk may order the
deposition to be taken.
C. 63 amends C. S. s. 22 by requiring the clerk to issue letters of administration with the will annexed to one or more of the legatees named in the will, if
they are willing to qualify; but if no legatee will qualify, then to some suitable
person as prescribed in the section.
C. 56 amends C. S. s. 39 by providing that an executor or administrator may
take the oath before any officer of any state or county authorized by the laws of
North Carolina to administer oaths. This oath should be taken in writing and
filed with the clerk making the appointment.
C. 70 validates certain sales of land under a supposed power of sale in a will.
Where land has been devised upon contingent remainder, executory devise, or
other limitation, and the personal representative has sold the same under the mistaken belief that the will conferred the power of sale, and has applied the proceeds
to the debts of the estate, the sale is valid against those claiming under the will, in
any action by the purchaser or those claiming under him, if it shall appear that the
personal representative would have been entitled to an order of sale for assets in
a proper proceeding for that purpose.
In an action by the purchaser of such land to remove cloud upon title, all
persons interefted are to be made parties, and for those under disability, or whose
names and residences cannot be ascertained, or who are not in being, the judge
may appoint a guardian ad litem as in other cases, and the judgment rendered
shall be conclusive.
3 Land Co. v. Jennett (1901)

128 N. C. 3, 37 S. E. 954.

